UNIVERSITY OF TORONTO LAW JOURNAL 





LENT TERM 1945 


VOL. VI—NO. 1 


THE DEVELOPMENT OF SOCIAL SECURITY IN 
NEW ZEALAND* 


HE settlement of New Zealand began in earnest in 1840 with the 

arrival of the first ships under the auspices of the New Zealand Com- 
pany. The Europe from which they and their successors came was suffer- 
ing from prolonged depression following the Napoleonic wars. The records 
show that in the first thirty years of Queen Victoria’s reign there were 
5,000,000 migrants from the United Kingdom, three and a half million of 
whom went to the United States, 750,000 to Canada, and the remainder to 
Australia and New Zealand. The urge that impelled the new settlers to 
leave their own country was not religious or political persecution but the 
desire to escape from what appeared to be a hopeless future, economically, 
in the old country, and to obtain an opportunity for a fuller and freer life 
in the new lands in America and in the south Pacific. 

The New Zealand Company was launched by Wakefield with the 
definite objective of establishing in the new colonies an English civilization 
without the destitution which marked the condition of the work-people in 
England. The company undertook to acquire land from the natives for 
resale to settlers and to bring out labourers to work the land and carry on 
the industries. It paid the fares of farm-labourers and artisans and brought 
out 12,000 people. Among these, one out of every three was a farm- 
labourer, one from every five was a building tradesman, half of the single 
women were domestic servants, and the balance dressmakers or seam- 
stresses. Land sold by the company was priced beyond the immediate 
reach of these workers, but at a figure which they could hope to reach by 
work and thrift over several years. Thus the landowners were assured 
of labour to work their farms. 

This first settlement of New Zealand was planned on the basis that the 
major occupation was farming, mainly for the production of wool for export, 


*An Address delivered at the Annual Banquet of the School of Law, University 
of Toronto, March, 1944. 
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and to provide the immediate needs of the local population. The rest of 
the community was occupied in building houses and stores and in mechanical 
and other services. The export income derived from the sale of wool was 
later enhanced by the discovery of gold and by the introduction of refrigera- 
tion which enabled meat, butter, and cheese to be exported. Other groups 
followed the original settlers of the New Zealand Company and several 
of them were promoted by church organizations which carefully selected 
the colonists who carried with them the culture and traditions of their own 
homeland. 

The first public social services commenced during the first decade of 
settlement, arising out of an undertaking by the British government to 
provide for the health of the Maori people who had accepted Queen Victoria 
as their sovereign. Early attempts by the settlers to establish hospitals 
supported by private charity had failed, and there was virtually no hospital 
service in the colony. When the English government granted moneys for 
the building of four state hospitals to serve the Maori people, the governor 
of the day decreed that the institutions should be available to both races, 
free to the Maoris, while Europeans were to pay ls. 6d. per day. From 
that time public hospitals controlled by general and local governments have 
continued to provide the greater proportion of those services. 


The problem of unemployment faced the new settlement at a very early 


stage as more tradesmen and labourers than could be employed were arriv- 
ing, all seeking wages, and they had no capital to commence farming on 
their own account. The discovery of gold in the middle of the nineteenth 
century in Alaska, Australia, and the west coast of New Zealand temporarily 
saved the situation by creating a demand for New Zealand’s food products 
and timber, and for a period of thirty years full employment was the rule. 
Then the gold-mining boom fell away and the demand for New Zealand’s 
products dropped. Unemployment again became a problem of increasing 
gravity. 

The newly established colonial government faced an insistent demand 
to meet the situation, and the Vogel ministry instituted a public-works plan 
financed with money borrowed from England. With a large programme of 
road and railway building Vogel created a period of full employment and 
ipparent prosperity. During the same time, however, the price of wool, 
the principal export, was steadily declining, and, as the public-works funds 
came to an end, unemployment again became widespread. The colony 
settled into a serious depression. In the four years 1886-90 migration from 
New Zealand exceeded immigration. 

In 1882 Atkinson, then a private mem] 
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Social Security Act of 1938. He proposed sickness allowances, and 
pensions for widowed mothers, orphans, and old people, financed on a 
contributory basis with a subsidy from general revenue. The Atkinson 
scheme was ridiculed in parliament and taunts were flung against it that 
it would sap the self-reliance of the people, that it was a blow at christianity 
and the institution of the family, and that it was an attempt to fit every 
individual into a communistic society. His scheme was shelved and 
Atkinson himself did not raise it when he later became prime minister. 
His proposals, however, aroused keen interest in the newly formed labour 
organizations. Through the long period of depression they discussed his 
scheme and pressed for such pensions, not on the contributory basis sug- 
gested by Atkinson, but as payments out of general revenue. 

The Vogel ministry in the Hospitals and Charitable Institutions Act of 
1885 had put hospital treatment and provision of relief to the poor on a 
permanent basis. The institutions were controlled by local boards elected 
by the ratepayers, and the government subsidized contributions from local 
rates, patients’ fees, and voluntary contributions at the rate of 10s. for every 
£1. The boards were required to provide free treatment to those who 
could not pay fees and to afford relief to the needy. The hospitals were 
originally established to provide treatment for the poor but consistently 
tended to become public hospitals for all and charged fees related to ability 
to pay. 

The economic distress found expression politically in the election of 
1890 when the government was defeated by a Liberal-Labour party led by 
John Ballance whose platform promised active intervention by the govern- 
ment in the whole economic field in order to restore prosperity, provide 
employment, and make land available in small holdings. The Ballance 
ministry and that of Richard John Seddon, who succeeded him in 1893, 
included William Pember Reeves, the intellectual of the party who was 
responsible for most of the social legislation at the end of the nineteenth 
century. Special taxation on large estates was directed against the aggre- 
gation of land, and Land Settlements Acts enabled the government to settle 
small holders on subdivisions of the large properties that came on the 
market. An Industrial Conciliation and Arbitration Act regulated relations 
between labour and capital and was buttressed by a Factories Act, a Truck 
\ct. and a Shops and Shop Assistants’ Act, all designed to prevent exploi- 


tation of labour and to spread employment. In the field of social security, 


the Old Age Pensions Act, 1898, was driven through a stone-walling house 
of which the opposition members were convinced that the whole economic 
future of the Dominion was imperilled by this irresponsible extravagance. 
It was a modest provision and established the principle, followed in all 
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later legislation, of adjusting the amount of pension in accordance with the 
income and capital possessed by the pensioner. 

The next advance came in 1911 when the Widows Pensions Act was 
passed providing for pensions to mothers with dependent children. With the 
exception of periodic increases in the rate of pensions and special provision 
for war pensions, no further step forward was taken for over ten years. 
A Blind Pensions Act was enacted in 1923. Three years later family allow- 


ances were introduced following similar legislation in Australia. They 
fc 


wr the third and subsequent 
children under the age of fifteen in every family where the family income 
did not exceed £4 a week. 

The depression of 1929-35 brought to New Zealand conditions similar to 
those at the end of the previous century. Unemployment became serious in 
1930 and an unemployment board was set up at the end of that year on 


provided for the payment of 2s. per week 


whose recommendation schemes for the relief of unemployment were insti- 
tuted in February, 1931. These schemes were supplemented by the pro- 
vision of relief payments, and direct universal taxation was levied to raise 
the necessary funds. Commencing at the rate of 114 per cent levy on all 
incomes, the tax increased to a peak of 5 per cent in 1932. The efforts of 
the board, however, were ameliorative only and distress and deprivation 
were widespread and desperate. The extensive spread of unemployment 
and the low rates of relief pay or sustenance necessitated further assistance 
from hospital and charitable aid boards, which found revenue increasingly 
difficult to raise. The effects of the depression were felt equally in the 
farming community consisting of a very large proportion of independent 
small-holding dairy farmers who found the price paid overseas for their 
products exported to world markets insufficient to meet their costs with- 
out making any provision for maintenance of their families. No section of 
the community escaped, and the desperate attempt to conserve government 
funds by reducing pensions, wages, and interest rates only served to extend 
and intensify the suffering. 

As in the depression of the nineteenth century, the opposition party in 
parliament, this time the Labour party, offered in the election campaign 
of 1935 a programme of active intervention in the economic life of the 
country to provide relief of unemployment, increased wages, and social 
security. It was elected with a large majority, and immediately set to 
work to implement this policy. The years 1936-7 were occupied with 
legislation of immediate application; nationalization of the reserve bank, 
restoration of the industrial conciliation and arbitration system, restoration 
of wage and pension cuts, relief of mortgagors and lessees, and organization 


of the dairy industry under the guaranteed price plan. Towards the end 
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of 1936 an inter-departmental committee was appointed to report to the 
government on the factors involved in its proposals for a social security 
scheme. The government had promised to institute legislation that would 
provide adequate pensions for those who were incapacitated from maintain- 
ing themselves by age, sickness, widowhood, and to institute a health- 
insurance scheme providing free medical practitioner, hospital, and matern- 
ity services, the supply of medicines, and other services. 

The inter-departmental committee examined social-insurance schemes 
and proposals throughout the world, estimated the provision then being 
made in New Zealand by way of private insurance, friendly societies, direct 
private institutional and government expenditure in the provision of relief 
of all kinds, and expenditure on medical and hospital care. At the outset 
many members of the government party had hoped and intended that both 
monetary benefits and benefits in kind should be provided to the whole 
population without distinction. They had bitterly criticized the methods 
used in obtaining information concerning the means of applicants for old 
age and widows’ pensions, the exposure of fellow citizens in misfortune 
to humiliating examination by public officials, and the use of magistrates 
to determine eligibility. The departmental experts therefore worked out 
several schemes for monetary and health benefits on a contributory basis 
without means tests of any kind, and assessed the probable cost in taxation 
or contributions over the next two or three generations. It quickly became 
clear that the government was faced with a choice of two alternatives which 
were incompatible in existing conditions. The widely extended range of 
monetary benefits proposed could be spread over the whole community only 
if the amounts of benefits were kept at a much lower figure than the govern- 
ment thought necessary. They could be paid at increased rates over the 
whole range of benefits only if the class of monetary beneficiaries was 
restricted to those whose private capital or income was not sufficient for 
their reasonable needs. If both objectives had been sought at the same 
time, the cost in taxation or contributions would have been greatly in excess 
of the amount which the electorate would be prepared to approve. 

The scheme ultimately presented by the government to a parliamentary 
committee for examination early in 1938 compromised on both objectives 
and endeavoured to obtain some of the advantages of both. The rates of 
benefit were materially increased, and new benefits were introduced. 
Adjustment of the rate of benefit in relation to the means of applicants was 
retained as a basic principle in the new scheme, but the amount of allowable 


income and capital was increased, and certain types of capital were entirely 
disregarded. No reduction in the full rate of benefit is made in respect of 
capital represented by the home and furniture of the applicant, his interest 
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in any land or mortgage of land, or in any annuity or life-insurance policy 
or in respect of additional capital of £500. The objections to the adminis- 
tration of the means test under the old-age pensions legislation were largely 
met by administrative measures and by greatly increasing facilities to 
applicants for benefits. The old arrangement under which police constables 
made enquiries at the homes of applicants was discontinued, all enquiries 
were directed to be conducted by civilians, and correspondence was 
addressed in plain envelopes. Eligibility was placed within the jurisdiction 
of the social security commission instead of the magistrates. 

The principle of social insurance without regard for means was, how- 
ever, retained as an ultimate objective and, in earnest of this eventual pro- 
gramme, there was instituted a universal superannuation benefit beginning 
at the rate of £12.10s. and increasing by £2.10s. a year until in 1970 it 
reaches the maximum of £84.10s. It is payable to all persons reaching 
the age of sixty-five years. This benefit is being paid at the rate of £17.10s. 
per annum at the present time and will be increased to £20 on April 1, 1944. 
All health benefits provided in kind were free of any means test. 

The parliamentary committee reported favourably on the government 
scheme, and a bill was introduced into the house in the middle of 1938. The 
opposition members of the committee had been prevented by parliamentary 
procedure from presenting a minority report but they took the opportunity, 
when the bill was before the house, to issue a prepared statement of their 
findings on the bill. In general the opposition contended that the benefits 
proposed would be more costly than the government had reported, and 
that the cost would mount rapidly to proportions that would be insupport- 
able by the working population. They made a feature of the effect of the 
scheme on the strong friendly society movement, and so far as the health 
benefits were concerned strongly protested against the regimentation of the 
medical profession which they considered was involved in the proposals. 
The bill was contested at every stage by the opposition and passed into 
law a few weeks prior to the general election of 1938. It was framed to 
come into operation on April 1, 1939, and the government made its pro- 

osals an issue in the elections on which it was prepared to stand or fall. 


> 
i 
The return of the government by a large majority in October, 1938, ensured 


} 


the institution of the benefits proposed, and the intervening period was 
1d with : 


intense activity in laving the administrative basis for the 


On April 1, 1939, the following monetary benefits came into immediate 
operati n: age benefits, invalids’ benefits, widows’ ber efits, orphans’ benefits, 
family benefits, sickness benefits, unemployment benefits, emergency 


benefits, miners’ benefits. Of these, age, widows’, family, and miners’ 
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benefits had been effective under previous pensions legislation, but the rates 
of benefit were increased and the conditions were liberalized. The invalids’ 
benefit had been introduced by the Labour government in 1936; unemploy- 
ment allowance had been paid by the unemployment board, but again the 
rates were increased and the conditions liberalized. Orphans’ benefits, 
sickness and emergency benefits were new. Universal superannuation, 
also new, came into operation on April 1, 1940. 

The Social Security Act provided that the government should introduce 
the health benefits set out as early as practicable, and on April 1, 1939, the 
first of these benefits was provided, that in respect of maintenance and treat- 
ment in government mental hospitals. As all such provision is undertaken 
by the government with the exception of one small private hospital, this 
virtually meant free coverage for all who required it. Maternity benefits 
followed, on a basis which had been agreed to by the medical practitioners. 
Every practitioner is deemed to have undertaken to provide maternity 
service unless he contracts out. He is paid a fee of £5.5s. for services which 
include ante-natal and post-natal care and must accept this in full satisfaction 
unless the case requires special skill, when a further fee is paid. 

About half the maternity hospitals are controlled by local hospital boards, 
and the balance by private institutions. The boards are paid the sum of 
£11.0.0. for fourteen days’ care and this must be accepted in full satis- 
faction; a similar amount is paid to private hospitals which must accept 
the amount in partial satisfaction. Special provision is made to prevent 
unfair increase of fees by these hospitals. Similar provision is made for the 
payment of the total cost of providing obstetric nurses where the patient is 
confined in her home. 

Hospital benefits commenced on July 1, 1939. The arrangement made 
by the government with hospital boards was that they should undertake 
to render hospital services to all patients in hospitals in return for the 
payment by the social security fund of a daily fee slightly larger than the 
average amount received by the boards from patients’ fees prior to the intro- 
duction of the scheme. This amounted in 1939 to 6s. a day but the rate was 
increased in 1943 to 9s. per day. Private hospitals continue to supply a 
proportion of the services, and they are paid the same amount as is paid 
to the hospital boards and are required to accept it in partial satisfaction 
of their total fees, the balance being charged against the patient. Similar 
arrangements are made for treatment in semi-public hospitals for babies, 


for incurables, and for neurotics. This scheme for the provision of in-patient 
spital benefit was followed on March 1, 1941, by out-patient treatment 
hospitals maintained by hospital boards. 


The provision of services by general medical practitioners was the sub- 
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ject of prolonged negotiation and debate with the official organization of the 
doctors, the New Zealand section of the British Medical Association. The 
doctors gave evidence before the parliamentary committee and at that time 
objected to any scheme of service on a capitation basis, such as that which 
obtains in the United Kingdom, if it were to cover the whole population. 
They submitted as an alternative a proposal that the community should be 
divided into four groups, the first of which should be treated free of cost 
and without making any contribution, the second should make a contribution 
and be assisted by subsidy out of the fund, the third would be provided for 
wholly on a contributory basis, and the fourth was to be left to obtain 
medical services by private arrangement and at their own cost. As this 
grouping of the population was proposed to be based on the relative incomes 
of the groups, the Labour government refused to consider it and insisted 
that any scheme introduced should serve the whole population without dis- 


tinction. Division of the community into groups on an economic basis was 


entirely repugnant to the principles for which the Labour party stood, and 
particularly objectionable was the suggestion that there should be in New 


Zealand a group whose treatment should be undertaken as a matter of 
charity. 

No conclusion could be reached between the government and the repre- 
sentatives of the doctors at the time the bill was ready for introduction and 
therefore the bill contained provision for medical service to the whole com- 
munity on a panel basis. A capitation fee of 15s. per head per annum for 
all patients was calculated to return to the doctors something in excess of 
the total fees estimated to have been paid to them privately in the past. 
Great care was taken to preserve freedom of choice for both patient and 
doctor and to enable either to withdraw from the contract. These pro- 
visions, however, were wholly unacceptable to the official medical organiza- 


tion and its members resolved not to operate the scheme. A small number 


+ 


of doctors, however, disregarded the opinion of the majority and accepted 
panels ranging from 1,000 to over 3,000 patients. As milage fees for 
services rendered outside the immediate district in which the doctor was 
located were paid in addition to the capitation fee, some of the doctors 
accepting service under the panel scheme have received extremely large 
incomes. Negotiations continued with the doctors in an endeavour to find 
a basis which would be acceptable to the profession, and eventually agree- 
ment was reached on a fee-for-service basis. Doctors attend patients in 
the same way as before the passing of the Act and are entitled either to 
claim against the social security fund the sum of 7s. 6d. for every ordinary 
consultation, and 12s. 6d. for night attendance in full satisfaction, or to 


charge the patient a fee, leaving it to the latter to claim the 7s. 6d. or 
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12s. 6d. from the fund. The majority of doctors have preserved the old 
method of charging fees against the patients, but an increasing number is 
making claims directly against the fund. Where the fee is charged against 
the patient, the Act removes the doctor’s legal right to recover any fee in 
excess of the 7s. 6d. or 12s. 6d. fixed by the Act, but he may accept addi- 
tional fees if they are offered by the patient. A third scheme for general 
medical practitioner service was provided for in the original Act to cover the 
position in country districts. In ten cases the central government employs 
a doctor on a salary basis to provide all service to the population of a 
specified district. In six other cases hospital boards, and in two cases local 
medical associations, employ doctors on similar conditions and the fund 
reimburses the board or the association the salary and expenses incurred. 
A further extension of this scheme authorizes the minister to reimburse 
friendly societies who employ doctors under schemes established before the 
Act was introduced, as long as the range of service under the friendly 
society scheme is substantially the same as that under the state scheme. 

The bulk of service in New Zealand is now rendered on the fee-for- 
service basis which is working reasonably well. Except for difficulties 
caused by the shortage of doctors due to so many being in war service, 
any citizen is able to obtain medical attention without disability. There is 
resentment by some of the doctors against making returns to the depart- 
ment of health and filling in receipts for every patient, and on the other 
hand there is annoyance on the part of some sections of the public at the 
making of a charge in excess of the amount allowed by the Act. The 
diversity of schemes greatly increases the administrative detail and no one 
really regards the present position as final. 

The Act also authorizes the minister of health to arrange for the free 
supply of drugs, medicines, and appliances in accordance with prescriptions 
of medical practitioners, and after an agreement had been made with the 
proprietors of pharmacies, the scheme was introduced on May 5, 1941. 
Only five out of 558 pharmacists failed to contract with the minister. 
Prescriptions are limited to established drugs and medicines unless the 
doctor certifies that special types are necessary. The patient receives the 
prescription free of charge on giving a receipt to the pharmacist and the 
pharmacist is paid on an agreed scale by the department of health. This 
provision also applies to midwifery requirements. 

In August, 1941, regulations authorized payment from the fund to 
hospital boards and to recognized private radiologists who undertake to 
furnish x-ray diagnostic services in return for the fee fixed by the depart- 
ment of health. Massage benefits followed on September 1, 1942, providing 


limited facilities, 3s. 6d. being paid to the masseur for every treatment on 
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his undertaking not to charge the patient any additional fees in excess oi 
3s. 6d. or, if the treatment is provided otherwise than in the masseur’s room, 
7s. Practically every masseur in the Dominion has entered into this 
arrangement with the department of health. 

One monetary benefit not mentioned so far, the new emergency benefit, 
typifies the general policy of the government in social security that the 
community should ensure its members against the losses and costs involved 
in the hazards of natural and economic life. No distinction is made between 
British and foreign residents, European and Maori or Chinese or Hindu. 
The residential qualification ranging from twenty years in the case of age 
benefits to three years for widows and to nothing in health benefits is 
explained by the general attitude that age benefits are payable after service 
to the community while health benefits are provided to meet emergencies. 
The social security commission is not bound to refuse benefits to those who 
have failed to pay social security taxation; it has a discretion to refuse. 
Emergency benefit, then, is granted by the commission to any applicant 
who is in need and cannot strictly comply with the statutory requirements 
for any other benefit. The value of the benefit usually approximates that 
of the benefit for which the applicant most nearly qualifies. In this con- 
nexion it should also be pointed out that the qualification for widows’ 
benefit is so defined as to include deserted wives and wives of men confined 
in insane asylums. 

The basis of taxation or contribution in support of the social security 
fund was evolved only after several other systems had been discussed. The 
flat rate of contribution in operation in most countries was rejected because 
a rate capable of producing an adequate fund would bear too heavily on the 
low-income group, and the Labour party could not support any scheme 
which involved different rates of contribution for different sections of the 
community. The appropriate method had already been worked out for 
unemployment taxation, where the rate of contribution was 8d. in the #1 
on all incomes, except that of companies. This was abolished and in its 
place appeared the social security contribution of 1s. in the £1 on all incomes 
including that of companies but excluding company dividends. This did 
not meet with universal approval and was criticized as taxing most heavily 
those who were least likely to draw any benefit from the fund. The govern- 
ment was apparently not disturbed by that possibility. It was also claimed 
that at the existing level of national income the taxation could neither then 
nor in the future raise the funds estimated by the government, but in reply 
the official spokesmen pointed out that the government’s economic measures 
would so increase prosperity and the national income that the fund would 


be safe. Up to this date the revenue has kept somewhat ahead of the 
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actuary’s estimates and the expenditure has been considerably lower. The 
contribution produced £9,475,000 in 1939-40, £10,713,000 in 1940-1, 
£11,037,000 in 1941-2, £11,000,000 in 1942-3 and is estimated to return 
£12,175,000 in 1943-4. All this period, except for the first six months, has 
been war-time and the fund has not yet had its test in peace-time. 

There is no real doubt in New Zealand that henceforth social security 
will be a permanent feature of the nation’s organization. Its structure may 
be changed here and there but in main principles the permanent shape is 
settled. No one yet considers it is good enough, and many extensions and 
improvements will continually be made. The foregoing description shows 
that it has developed, not on doctrinaire lines, but as a practical solution of 
immediate problems, almost a solution of expediency. Lessons have been 
learned from other countries and from philosophic writings, but the form 
of the scheme is essentially the product of the country, its small population, 
its origin and traditions, its economic dependence on world conditions. 

All the political parties have contributed something to it and much of 
it would have been different if there had been nothing previously to build 
on and to limit lines of development. New Zealand is naturally pleased that 
the Beveridge committee found in the social security legislation of the 
Dominion much that could be adapted for English use, but New Zealand 
is under no illusions that its scheme as an exportable product is more than 
a raw material. It suits New Zealand and has been a remarkable success 
there. It has weaknesses both in conception and administration, but New 
Zealand has a tradition that every statute is an experiment and that the 
only law that is never amended is dead law. 

Joun S. RErp 


New Zealand Legation, 
Washington, D.C. 
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SUMMARY OF RATES OF SOCIAL SECURITY BENEFITS 


SUPERANNUATION 


Universal superannuation (from April 1, 1941), 


£12. 10s. a year rising by £2. 10s. a vear to 


AGE-BENEFITS 


Unmarried person. 

Married couple, if both eligible 
Where wife not eligible 

For each child under sixteen years 


INVALIDS’ BENEFITS 


Male invalid with wife and one child 

Each additional child 

Married woman 

Invalid under twenty-one unmarried. 
Invalids over twenty-one without dependants 


Wipows’ BENEFITS 
With children under sixteen 
Widow with one child. 
Widow with two children 
and so on 
Without children under sixteen 


Widows who qualify 


ORPHANS’ BENEFITS 


Up to 


FAMILY BENEFITS 


For each child under sixteen. 


Miners’ BENEFITS 


Miner with wife and one child 
Each additional child 
Widow 


SICKNESS BENEFITS 


Sick persons sixteen to twenty without depen- 


dants 
Others over 


Wife 
Each child 


sixteen 


Benefit 


(a year 

£ a * 
84. 10. O 
S4. 10. O 
169. 0 0 
84. 10. O 
26. 0. O 
139. 2. 0 
xz. 86. 0 
84. 10. O 
58. 10. O 
S4 10. O 
105. 6. O 
132. 12. O 
65 0). 0 
10 19. O 
19 10 0 
139. 2. 9 
a4. 6. O 
52 0. O 
27 6. OO 
52 0 0 
39 0. O 
27 S © 


Family allowable 
income including 


benefit 

(a year) 
£ s 

No limit 


136. 10. O 
221. 0. O 
221. O. O 


188. 10. 0 
110. 10. O 
136. 10. O 


183. 6. O 
210. 12. O 


117. 0. O 


Discretionary 


273. 0. O 
pi is benefit 


243. 2. O 


of. 6. O 
A 0. O 


Discretionary 








, 
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UNEMPLOYMENT BENEFITS 


Unemployed persons sixteen to twenty without 


dependants. 27 6. O Discretionary 
Others over sixteen. ‘ Sie 52. 0. O 
Wife ; ; 39. 0. O 
Each child . fe & 6 
EMERGENCY BENEFITS According to circumstances 


For purposes of comparison ordinary wages of tradesmen may be taken as £300 
to £350 per annum. 


SOCIAL SECURITY ACT 
EXPENDITURE 


1938-39 193940 1943-44 
PENSIONS SociAL SEcuRITY | BUDGET ESTIMATE 
Number | Amount | Number| Amount | Number| Amount 
; £ millions) (£ millions) £ millions) 
2 ee 66,694 3.733 93,262 6.517 8.100 
| Widows ‘ 5,196 0.487 10,174 0.785 0.965 
Miners........ 1,062 0.087 | 988 0.092 0.080 
Invalids...... 12,489 0.750 | 12,107 0.942 1.030 
Family allowances 6,858 | 0.084 11,053 0.252 0.920 
Orphans..... 330 0.014 0.022 
| Unemployment. . | 4,053 0.434 0.060 
Sickness. . ; | 2,565 0.208 0.420 
Emergency. . 1,043 0.086 0.130 
Medical 1.030 
Hospital 0.606 es 
Mental hospital 0.166 r 067 
Maternity 0.283 0.539 
Supplementary 0.160 
Universal superannu- 
j StION. ...% : 0.820 
92,299 | 5.141 135,575 | 10.385 16.363 
REVENUE 
Social security tax 9.475 12.175 
From consolidated 
fund 1.809 +1 
11.284 16.275 





FIXED AND CIRCULATING CAPITAL IN THE ENGLISH LAW 
OF DIVIDENDS 


“On account of the difficulty of determining what constitutes the distinguishing 
mark of fixed and circulating capital, Mr. Lorenz Stein thinks that this distinction 
is suitable only for lighter study.”! 

“.. The distinction between fixed and floating capital, which may be appropriate 
enough in an abstract treatise like Adam Smith’s ‘Wealth of Nations,’ may with 
reference to concrete cases be quite inapproppriate.”? 

“A division not essential, and in which the line of demarcation cannot be accurately 
drawn.”’3 

“...Any simple dichotomy like this probably does almost more harm than 
good. ee 4 
“What is circulating capital and what is fixed capital is a question which in many 


cases may well embarrass the business man and the accountant as well as the lawyer.” 


HERE are probably very few business men who would not be surprised 

if told that in the calculation of the profits of their enterprise they could 
ignore certain losses or expenses. There are probably even fewer economists 
or accountants who would accept such a proposition. Nevertheless, in so 
far as it is possible to derive any principle at all from the confused state 
of the cases, it would seem that English judges have arrived at the conclusion 
that the profits which a company may divide may be calculated without 
regard to the loss or depreciation of “fixed’’ as distinguished from “circu- 
lating” assets. 


I. THe DEVELOPMENT OF THE DOCTRINE 


Lee v. Neuchatel Asphalte Co.® is the source of two much criticized 
doctrines. In the United States it is followed as authority for the principle 
that a corporation engaged in the exploitation of a wasting asset, such as 
a mine, patent, or leasehold property, need not make any deduction from 
receipts in respect of the depletion of the wasting asset in arriving at 
divisible profits.’ In England, the case was the first in which it was argued 


1K. Marx, Capital (Chicago, 1933), vol. IT, p. 184n. 
*Lord Halsbury in Dovey v. Cory, [1901] A.C. 477, at p. 487. 
'—D. Ricardo, The Principles of Political Economy and Taxation (Everyman ed.), p. 


‘F. A. Hayek, The Pure Theory of Capital (London, 1941), p. 323. 
5Ammonia Soda Co., Ltd. v. Chamberlain, [1918], Ch. 266, at p. 274, per Peterson J. 
6(1889) 41 Ch. D. 1. 
7Excelsior Water and Mining Co. v. Pierce, (1891) 90 Cal. 131, 27 P. 44; People v. 
Roberts, (1898) 156 N.Y. 585, 51 N.E. 293; Mellon v. Mississippi Wire Glass Co., 
1910) 77 N.J. Eq. 498, 78 A. 710; Federal Mining and Smelting Co. v. Wittenberg, 
14 
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that a company in calculating divisible profits was not required by law to 
make any deduction from receipts for losses or depreciation of fixed assets. 

The Neuchatel Asphalte Company was formed to acquire and exploit a 
mining concession held for a term of years by another company and the 
sub-concessions and properties of five other companies. The capital stock 
of the Neuchatel Company consisted of two classes, preferred shares which 
were preferred as to dividends but not in liquidation, and ordinary shares. 
Shares of both classes were the only consideration received by the predeces- 
sor companies for the transfer of their assets. 

The accounts for the year ending December 31, 1885, showed a surplus 
of £17,140. It was proposed to use £15,369 of this in paying a dividend on 
the preferred shares. One shareholder sought to restrain the company 
from paying the dividend, on the ground that the value of the company’s 
concession had depreciated and a large part of the capital had been lost as 
a result of the company’s operations. He argued that there were no profits 
until this depreciation and loss had been made good. In resisting this 
argument, counsel for the company and directors, Davey Q.C. (later Lord 
Davey), introduced the novel distinction “between fixed capital, or the 
amount sunk in the purchase of the undertaking . . . and circulating capital, 
which stands upon a different footing.”* The fixed capital “is sunk once for 
all” and need not be maintained at the original value, but the circulating 
capital is parted with and must be replaced.® Stirling J., the judge of first 
instance, and the court of appeal found that the proposed dividend was 
not improper, but it is difficult to ascertain the precise ratio decidendi of the 
case. 

The argument of Davey Q.C. was obviously of some importance. Thus, 
according to Cotton L.J., regard must be had to the company’s articles of 
association in determining the propriety of a dividend, but “if those articles 
authorize not a mere division of profit but a division of capital (using 
‘capital’ in the proper sense of the word—by which I mean permanent assets, 
and assets not to be expended in providing for the profit earned by the com- 
pany), such a provision will be ultra vires and void. Here there was not a 
division of capital under the form of a declaration of dividend by a scheme or 
plan for dividing assets of the company, the declaration of dividend was in 
accordance with the articles, and not contrary to the general law, and the 
Court ought not to interfere.”"° This passage, particularly the part in 
parenthesis, is clearly based upon Davey’s distinction between fixed and 
circul: ating Ce pital and the consequences attributed by him to that distinction. 





(1927) 15 Del. Ch. 409, 138 A, se W. M. F le ‘tcher, Cyclopedia of the Law of Private 
Corporations (Chicago, 1933), at s. 5347. 
8(1889) 41 Ch. D., at p. *Tbid., at p. 13. 17 bid., at p. 19. 
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Somewhat similar statements are to be found in the opinion of Lindley 
L..J.,"' although nowhere in any of the opinions are the terms “fixed” and 
“circulating” to be found. 

\lthough Davey’s argument clearly carried some weight, it cannot be 
pretended that it was the sole, or even the most important, basis of the 
decision. There are repeated references in the opinions to the fact that the 
company was engaged in the exploitation of a wasting asset.’* The impli- 
cation of this is that the shareholders understood and intended that the asset 
was to be exhausted by the company’s operations, and that they did not 
intend that a reserve fund was to be created so as to convert the mining 
company into an investment trust.’* 

There are certain other features of the case which obviously influenced 
the judges. Thus, the articles clearly empowered the directors to dispense 
with a reserve fund for the renewal of the concession.'* Again, the prefer- 
ence shareholders had no priority over the ordinary shareholders in a 
winding-up. It could not be argued, therefore, that the division of “profits” 
without an allowance for depletion was an evasion of liquidation priorities.’® 

l‘urthermore, and this was the sole basis upon which Stirling J. decided 
in favour of the company,"® the value of the company’s concession was not 
less than it had been at the beginning of its operations. As a result of 
negotiations subsequent to the formation of the company, the concession 
covered a wider area and was to endure for a longer period than when the 
company was formed. It also appeared that the resources of the mines 


could not be exhausted by any operations during the life of the concession. 


In fact, it was really the concession and not the mines which was the wasting 


asset from the point of view of the Neuchatel Company. The plaintiff made 


“Jbid., at pp. 22, 24. Cf. Bolton v. Natal Land & Colonization Co., [1892] 2 Ch. 124 
at p. 131. 

2Tbid., at pp. 16-17, 20, 24, 25, 27. Cf. Lubbock v. British Bank of South America, 
1892] 2 Ch. 198, at p. 202; Bond v. Barrow Haematite Steele Co., [1902] 1 Ch. 352, at 
pp. 367-8; Stewart v. Sashalite, Ltd., [1936] 2 All E.R. 1481, at p. 1483. 

13(1889) 41 Ch. D. 1, at pp. 12, 27. See also Thomas v. Crabtree, (1912) 106 L.T. 49, 
at p. 51; Wittenberg v. Federal Mining and Smelting Co., (1926) 15 Del. Ch. 147, 133 A. 


’ 


18, at p. 50. The weakness of this argument is that the company may invest the reserve 
fund in other mines. ‘ederal Mining and Smelting Co. v. Wittenberg, (1927) 15 Del. 
Ch. 409, 138 A. 347, at p. 351. 

MArt. 100, at p. 3. Cf. pp. 18, 19, 25. 

Cf, Wittenberg v. Federal Mining and Smelting Co., (1926) 15 Del. Ch. 147, 133 
\. 48, at pp. 51, 53. And see Federal Mining and Smelting Co. v. Wittenberg, (1927 
15 Del. Ch. 409, 138 A. 347, at p. 352. 

16 Verner v. General and Commercial Investment Trust, [1894] 2 Ch. 239, at p. 254; 
1mmonia Soda Co., Ltd. v. Chamberlain, [1918] 1 Ch. 266, at p. 276. Cf. Wilmer v. 
\VicNamara and Co., Ltd., {1895] 2 Ch. 245, at p. 253. 
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this clear in argument,’* but the judges seem to have missed this point since 
they speak of the mines as the wasting assets. On the whole, they ignored 
the wasting character of the company’s interest in the mines. They concen- 
trated instead on the fact that the mines were more valuable than the 
resources originally acquired and could not be exhausted during the life of 
the concession.'® 

Finally, all but a small proportion of the company’s shares'® had been 
issued for the concession, sub-concessions, and properties of the six pre- 
decessor companies, and not for cash. Cotton L.J. and Stirling J. refused 
to require the company to preserve intact assets equal to the nominal value 
of the shares so issued where it was not shown what the value of the assets 
had been at the date the shares were issued for them.*° Where shares 
are issued for assets and not for cash, English company law does not 
compel subscribers to transfer to the company assets equal to the full 
nominal value of the shares.*' It could be argued, therefore, that the 
Neuchatel Case establishes or illustrates the principle that since the law 
provides no remedy against the watering of stock, as a logical consequence 
it will not require assets equal to the nominal value of stock to be preserved 
intact where it is not shown that the stock was issued for full value.** 

In Verner v. General and Commercial Investment Trust,** some of the 
investments held by the investment company had become worthless and 
there had been a decline in the market price of most of the others. The 
question in issue was whether the directors could divide the excess of 
receipts over expenditures and ignore the loss which had been suffered. 
The facts of this case involve none of the special features of the Neuchatel 
Case which make the determination of the ratio decidendi so difficult there. 
The preference shareholders in the Verner Case were entitled to priority 

(1889) 41 Ch. D. 1, at p. 11. 

SThid., at pp. 10, 15. Cf. Wittenberg v. Federal Mining and Smelting Co., (1926) 
15 Del. Ch. 147, 133 A. 48, at p. 50. 

19 £1,137,000 out of £1,150,000. 

1889) 41 Ch. D. 1, at pp. 9, 15. Cf. Wilmer v. McNamara and Co., Lid., [1895] 
2 Ch, 245, at p. 252, per Stirling J. See also Goodnow v. American Writing Paper Co., 
1908) 73 N.J. Eq. 692, 69 A. 1014; Peters v. U.S. Mortgage Co., (1921) 13 Del. Ch: 11, 
114 A. 598; United Light and Power Co. v. Grand Rapids Trust Co., (1936) 85 F. (2d) 
331 (C.C.A. 6). 


1Ooregum Gold Mining Co. of India, Ltd. v. Roper, |1892] A.C. 125; Re Vi g, Lid., 
1897] 1 Ch. 796; Re White Star Line, Ltd., [1938] 1 Ch. 458. 
The strongest statement in support of this propesition is by Cotton L. J. (at p. 16): 


“In my opinion there is no obligation in any way imposed upon the company or its 
shareholders to make up the assets of the company so as to meet the share capital, 
where the shares have been taken under a duly registered contract, which binds the 
company to give its shares for certain property without payment in cash . . 

1894] 2 Ch. 239, 
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in liquidation. The articles contained no provision expressly authorizing 
the directors to dispense with a reserve fund to counteract capital losses.** 


[he company was not exploiting a wasting asset. There was no appreciation 


of the rest of the company’s property to counterbalance the losses. 


Stirling J., purporting to follow Cotton L.J. in the Neuchatel Case, held 


of “permanent” assets, so that it could be ignored in 

However, following a dictum of Lopes L.J. in the 

he added the apparent qualification that the loss was the 

[ “causes over which the company has no control. Any diminution 
investments’) value has arisen, not from any dealing with 

by the company itself, but from their own inherent nature, and it is not 

it to expend any portion of them in providing for profit or dividend.’’** 
This remark has been relied upon by some commentators as authority for 
an important limitation of the principle that losses of fixed assets may be 


ignored in calculating profits available for dividend.** It is said that the loss 
may be ignored only if it is the result of some event or accident over which 
the company has no control,** or if it is not an expense incurred in the com- 
pany’s etforts to make profits.*® The difficulty with attempting to derive a 
clare that the directors had an option to set aside a reserve 
reated from “‘profits.””. Thus it was arguable that there were no 


ad been made good. In the Neuchatel Case the directors were 


a fund from ‘‘net profits,” but the articles went on to dispense 
th the necessity for a reserve fund for the renewal of leases. In the face 


lds be argued that “1 fits’” p yposed that lo had been 


York, 1926 


O60 


course of operations” | 69), 

Dp. , et He cite isi y} p 180) the cave-in ot a mine 

tv. St. John D'El Rey Mining Co., Ltd., 7) 77 lr. 206. On the other 

proves of the ae ion in Bond v. Barr Haematite Stee 0., 11902] 1 
t was held that losses arising from the 
before there can be aid to be divi 
s that a deduction must be mad 
Modern Accounting (New York, 1919 

§ Solicitors Journal (1889), at p. 247 


Saunders, ‘‘The Ascertainment of Profits’ in 50 The Ace 
City Prop riv Investment Trust Ci rporation, td. v. Thorburn, (1897) 35 Sc. 
p. 252 (argument of counsel It would seem, however, that all losses of 
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limitation of this kind from the Verner Case is that the company’s retention 
of its investments before they fell in value or became worthless was some- 
thing over which it had control, and as the investments were retained 
for their yield, it could not be said that the loss was anything but an 
“expense” of earning that yield. The loss in the Verner Case was similar 
to the obsolescence of machines, which lose their value, for example, 
because of new inventions, even though the machines are not used. It 
would not be argued even by the partisans of the qualification under dis- 
cussion that obsolescence can be ignored because it is not an “expense”’ of 
operation or because it is a factor which the company cannot control.*° 
Moreover, in the Neuchatel Case, on any reasonable view of business 
realities, the loss involved in the expiration of the concession was clearly an 
operational “expense,” and the depletion was certainly something which the 
company could at all times control. 

From a close reading of their opinions, it would seem that Lopes L.J. 
and Stirling J. were merely attempting to distinguish losses arising on the 
return to shareholders of fixed assets or their proceeds of sale from all 
other forms of loss or depreciation of fixed assets. They were not attempting 
to distinguish among losses in this latter category.™ 

In the court of appeal, Lindley L.J. in the Verner Case made the pro- 
nouncement which has since become classical in connexion with the law 
relating to the determination of the dividend fund: “Perhaps the shortest 
way of expressing the distinction which I am endeavouring to explain 
is to say that fixed capital may be sunk and lost, and yet that the excess of 
current receipts over current payments may be divided, but that floating 
or circulating capital must be kept up, as otherwise it will enter into and 
form part of such excess, in which case to divide such excess without de- 
ducting the capital which forms part of it will be contrary to law.’’*? He 
held that the investments were fixed capital, and that no deduction need be 
made from receipts in respect of the losses which the company had suffered. 

‘here was no mention of the alleged qualification adopted by Stirling J. 

Notwithstanding the sweeping views of Lindley L.J., some doubt 
remained as to the scope of the doctrine he had formulated. The source 
of this doubt was the opinion of Kay L.J. He attacked investment trusts 


as gambling organizations and suggested that the decision in this case 


a company, or at least those incurred in the pursuit of an object which is intra vires, 


are incurred in the course of a company’s business, i.e., in its efforts to earn profits. 
Cf. R. H. Montgomery, Federal Taxes on Corporations: Gross Income and Deductions 
New York, 1942-3), p. 512. 
Cf. Reiter, op. cit., at p. 83. 
31Cf. Wilmer v. McNamara and Co., Ltd., [1895] 2 Ch. 245, at p. 255, per Stirling J. 
#21894] 2 Ch. 239, at p. 266. 
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would not necessarily apply to such reputable enterprises as trading or 
manufacturing companies. He thought that an investment company was 
like a trust in which the beneficiaries had authorized the trustees to make 
certain investments. The beneficiaries of an ordinary trust could not compel 
the trustees to make good the losses, where authorized investments failed, 
from the income of other investments.** 

The next two cases show that the rule that losses or depreciation of fixed 
assets may be ignored in the ascertainment of divisible profits was not 
limited to companies of a somewhat special kind, such as investment trusts 
or wasting asset companies. In Wilmer vy. McNamara and Co., Ltd.,** it 
was argued that the decision in the Verner Case must be understood to refer 
only to the type of company there involved, and that the principle did not 
apply to an ordinary trading company, in this case a company trading as 
carriers.*° The nominal value of the issued share capital had been impaired 
as a result of the depreciation of goodwill, plant, and leaseholds. Stirling J., 
purporting to follow the Neuchatel Case, held that this was a loss of fixed 
capital, and no deduction need be made from receipts to balance this loss 
as a condition of paying dividends.” 

This case still involves an element of doubt. Although the nominal 
amount of the company’s issued share capital was £120,000, the company 
had received only £70,000 in cash. The rest of the consideration for the 
shares was assets other than cash. At the date of the trial the total assets of 
the company fell short of the nominal capital by about £43,000, but no 
evidence was introduced to show what the value of the assets had been at 


the date of acquisition by the company. Since there was no impairment of 


capital below the amount of the cash received by the company, the decision 


in this case also could be interpreted to be no more than an affirmation of 
principle that English law recognizes no obligation to retain assets equal 
to the nominal value of watered stock. 

Whether this be a correct interpretation of the case or not, it cannot be 
argued that it supports the theory that losses of fixed assets may be ignored 
only where those losses arise from some circumstance over which 

Ibid., at pp. 268-70. So violent a reaction to investment compani 
when it is remembered that the institution had gained a solid footing in the sev 
when some seventy of them were formed. From 1887 to 1892, the new capital 
investment trusts amounted to £75.1 million, or about 9.2 per cent of the total of new 
capital issues in London, It is strange to reflect, in the light of the diatribe by Kay 
L. J., that thirty-six of the investment companies registered in the period 1887-93 wert 
still in existence in 1935. See S.E.C. Report, Investment Trusts in Great Britain (1939), 
pp. 1-3. Perhaps Kay L. J. had in mind the practices of some early trust managers who 
sought to obtain quick profits, which they then divided without regard to t 
and soundness of their investments (ibid., p. 6 

411895] 2 Ch. 245 Ibid., at p. 250 ®Jbid., at p. 254. 
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company has no control or where the losses are not expenses incurred in the 
course of the company’s efforts to earn profits. Although it has been said 
that the expiration of leaseholds and the decline in the value of goodwill 
are not within the control of a company,** it cannot be argued that the 
expired value of leaseholds is not a business expense.*® Moreover, it cer- 
tainly cannot be asserted that the depreciation of plant which is in use is 
not within the control of the company or is not an expense of its business 

In Re Kingston Cotton Mill Co. (No. 2),*° the liquidator sought to 
compel the directors and auditor of a cotton-spinning company to repay 
moneys which he alleged had been improperly paid as dividends in the years 
1890 to 1893. The company had been formed in 1879 primarily to effect 
a reconstruction of a predecessor company. The directors’ report for 18/79 
showed the value of the mill, machinery, plant, and site at £220,000. This 
value seems to have been based on the original cost to the earlier company.** 
In 1884, the directors, in order to negotiate a loan, obtained a report from 
appraisers which showed the value of the mill, machinery, plant, and site 
to be no more than £76,833. The balance sheets of the company did not 
include any write-down of assets in accordance with this report. It was 
argued that if the balance sheets had shown the true value of the assets, there 
would have been nothing available for dividends. Vaughan Williams J. 
held that on the authority of the Neuchatel Case and Verner Case the 
balance sheet misstatements were not material. “‘... Even assuming that to 
the knowledge of the directors such a depreciation in the value of the fixed 
capital had occurred as suggested, it would not make the declaration of the 
dividend ultra vires nor prevent the payment of a dividend out of the excess 


It is true that the present case 


is not the case of a company formed to work a necessarily wasting property 
as was the case in the Lee v. Neuchatel Asphalte Co., nor the case of an 


investment company as in Verner’s Case; but I think that this case falls 


within the principles of those two cases read together.’*? However, in all 
probability this was again the case of a company which had issued most of 
its shares for assets other than cash. Although there was evidence of the 
value of those assets in 1884, there was no evidence of their value in 1879. 
Vaughan Williams J. did not mention this aspect of the case, and, therefore, 
clearly attached no importance to it. It should also be noted that there was 
no suggestion that the losses were suffered otherwise than in the usual 

Reiter, op. cit., at p. 51; Saunders, op. cit., p. 418. However, a decline in the 
value of goodwill may be demonstrably within the control of the company if it results 
from unsound business policies. 


Saunders, op. cit., pp. 417-18. 
[1896] 1 Ch. 331. ‘“Jbid., at p. 333. “]bid., at p. 348 
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course of business or because of some circumstance over which the company 
had no control. 

The National Bank Case* is sometimes considered to have shaken the 
authority of the earlier cases. The liquidator of the National Bank of Wales, 
LLtd., issued a summons against a former director asking for a declaration 
that he was guilty of misfeasance or breach of trust in authorizing the pay- 
ment of dividends from capital. The whole of the bank’s paid-up capital 
had been lost, largely because a considerable number of debts owed to the 
bank by customers had turned out to be bad. These debts had been treated 
in the company’s balance sheets as good assets. For a number of years the 
balance of receipts over expenditures, after some allowance for bad debts 
and the creation of a small reserve fund, had been paid out in the form of 
large dividends. Losses written off in one year were not brought forward 
so as to diminish the “profits” of the next year. In other words, a fresh 
start had been made each year for the purpose of determining divisible 
profits. Wright J., the judge of first instance, thought that the question in 
issue was whether the provision for bad debts was so inadequate that it 
could be said that the dividends had been paid from capital, and he decided 
that this was shown.** 

On appeal, counsel for the liquidator argued that the losses were of 
circulating capital, and since the circulating capital had not been kept up, 
the dividends must have been paid from capital. The court of appeal rejected 
this argument in the single opinion which was delivered, one written by 
Lindley M.R. It is, however, extremely difficult to determine precisely 
what was decided. On the whole, it would seem that the court held that 
although it may be unwise, there is nothing to prevent a company from 
making a fresh start each year, ignoring previous losses of both fixed and 
circulating capital and dividing the excess of current receipts over current 
expenditures.*® Dividends so paid are not paid from capital. Previous 
losses must be of capital, since by definition there are no profits. Capital 
once lost cannot be divided. Even on this view, the difference between fixed 
and circulating capital did not become irrelevant. In each year, it was held, 
the circulating capital consumed in that year must be made good from 
receipts, but no allowance need be made for losses of fixed capital.** 

The house of lords affirmed the decision of the court of appeal but was at 

“Re National Bank of Wales, Ltd., [1899] 2 Ch. 629, aff'd. sub. nom. Dovey v. Cory, 
1901] A.C, 477. 

“Thid., at pp 640, 642. 

“This is not altogether clear, since Lindley M. R. appears to recognize that there 
ire some debts incurred in running a business which may not be charged permanently 


to capital. He does not explain what debts these are (ibid., at pp. 669-70 
“Jhid., at pp. 670-1 


FIXED AND CIRCULATING CAPITAL 


pains to dissent from some of the propositions laid down by the master of 
the rolls. Lord Davey quoted the famous passage from the judgement of 
Lindley L.J., as he was then, in the Verner Case, and went on to say that 


he thought no exception could be taken to that statement of the law. This 


would seem to suggest that he was lending his authority to the rule that 
losses of circulating capital must be made good even though they have been 
incurred in earlier trading periods. He tempered his approval of the state- 
ment of the law by Lindley L.J. in the erner Case by making it subject 
to the qualification that he wished to reserve his opinion “‘as to the effect 

actual and ascertained loss of part of the company’s fixed capital, as 
in the case put by Mr. Swinfen Eady of a loss of a ship uninsured.”** The 
inference appears to be that some losses of fixed capital cannot be ignored 
and must be made good. These are losses actually realized, for example, 
on the sinking of a ship, as distinct possibly from those resulting from 
depreciation or revaluation based upon the fluctuation of market values. 
This, it is suggested, is a fair inference, because in the case put by Mr. 
Swinien Eady of the uninsured loss of a ship by a shipping company, Lord 
Davey refused to commit himself to support of Lord Justice Lindley’s 
rule in the Verner Case that losses of fixed assets could be ignored in 
calculating the dividend fund. If this interpretation of Lord Davey’s some- 
what obscure remarks is correct, his view is directly opposed to the propo- 
sition, for which some commentators believe there is authority, if only by 
way of dicta, that the only losses of fixed assets which may be ignored are 
“extraordinary” losses, such as the catastrophic loss of a ship. Moreover, 
there is the interesting spectacle of doubt cast upon the unqualified rule 
that losses of fixed assets need not be made good by one who as counsel 
successfully introduced that rule to the courts. 

Lord Halsbury L.C. took his place firmly beside Lord Davey on the 
fence. He, too, questioned the complete correctness of whatever Lindley 
M.R. had said in the court below, but excused himself of the necessity of 
offering any concrete indication of what he believed the law to be. “I doubt 
very much whether such questions can ever be treated in the abstract at all. 
The mode and manner in which a business is carried on, and what is usual 
or the reverse, may have a considerable influence in determining the 
question what may be treated as profits and what as capital. Even the dis- 


try 


tinction between fixed and floating capital, which may be appropriate enough 
in an abstract treatise like Adam Smith’s ‘Wealth of Nations’ may with 
reference to concrete cases be quite inappropriate.’’** 

Lord Macnaghten, who purported to concur in what the lord chancellor 
Dovey v. Cory, [1901] A.C. 477, at p. 494. 

‘SThid., at pp. 486-7. 
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had said, did little more than deliver his famous nihilistic dictwin 
did not think it desirable for any tribunal to do that which Parliament hz 


abstained from doing—that is, to formulate precise rules for the g 
or embarrassment of business men in the conduct of business affairs.”’*® 
The National Bank Case is the only one in which the house of lords has 
considered the relation of fixed and circulating capital to the determination 
of the dividend fund. It would be an understatement to say that from the 
point of view of guidance to business and the bar the results are negative. 
Moreover, it is doubtful whether any of the obscure comments delivered by 
the law lords were relevant to their actual decision. The liquidator had 


advanced two arguments before the court of appeal. One was that the 


defendant had been guilty of fraudulent misrepresentation in failing to 


disclose the full amount of the bad debts, with the consequence that divi- 
dends had been paid from capital.°° The other argument was that, whether 
there had been misrepresentation or not, the dividends were ultra vires. 

In the house of lords the liquidator seems to have relied on the first argu- 
ment only.°? Both the court of appeal and the house of lords addressed 
themselves to this single argument. They decided that the defendant had 
had no reason to believe that there were unsatisiactory debts beyond those 
written off. This was taken to exempt him from liability for misrepresenta- 


tion. That being so, it was not necessary to determine whether or how much 


of the dividends had been paid from capital.°* However, it was still open 
for the courts to inquire whether, misrepresentation or no, the dividends 
were ultra vires. 

The National Bank Case, if it was a decision on the dividend fund at all, 
involved only circulating capital, i.e., advances to customers. The effect 
of the decision would be that losses of these assets if suffered in previous 
years could be ignored. In the following year, | 


iowever, Farwell J., reverting 
to the Verner Case, thought that the law still was that circulating capital 
must. be preserved intact, without confining the rule to the circulating 
capital of the business year. As for fixed capital, he did not beli 


there was any general rule that losses could be ignored, although he recog- 


: 1.. 1, : 1. sl +1 . 
nized that there were some companies in which this could be « 
In the most recent dividend case in which there w: 
. 
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1882) 22 Ch. D. 349, at pp. 366, 370 
1899] 2 Ch. 629, at p. 662 

'Tbid., at p. 658, 

1901] A.C. 477, at pp. 478-9. 

See Lord Halsbury, ibid., at p. 486 


‘Bond v. Barr 1902 
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Chamberlain,*® a determined effort was made to convince the court that 
the houses of lords in the National Bank Case had shaken or repudiated the 
earlier cases. It is not surprising that the court of appeal should hold that 
the dicta of the law lords were too ambiguous to have had this effect. 

In the Ammonia Company Case, the company, which, incidentally, had 
issued much of its stock for assets other than cash, had suffered a loss of 
capital as a result of the depreciation of buildings, plant, and machinery. 
The company then revalued its fixed assets on the basis of the discovery 
of new deposits of brine, and wrote off the loss against the increased 
value shown on revaluation. Dividends were declared from the excess 
of subsequent receipts over current expenditures. These dividends, it was 
argued, were improper. 

Peterson J. decided that the company was entitled to write off the loss 
against the surplus created by revaluation. Since on this theory there was 
no impairment of capital, it was not necessary for him to discuss the law 
as to other aspects of the determination of the dividend fund. However, 
he declared that in his opinion the law was such that whereas losses of 
circulating capital must be made good before it can be said that there are 
divisible profits, the observations of Lord Davey showed that it was still 
doubtful whether this was also true of losses of fixed capital. He repeated 
Lord Halsbury’s dictum that so abstract a distinction as that between fixed 
and circulating capital might be unsuitable for the realities of business life.** 

In the court of appeal, Swinfen Eady, Warrington, and Scrutton L.JJ. 
held that the dividends were not ultra vires, not because the capital was 
unimpaired, as Peterson J. had held, but because there is no obligation to 
keep capital intact. Both Scrutton and Swinfen Eady L.JJ. reverted to 
the earlier cases as embodying principles which were still sound. Losses of 
circulating capital must be made good; losses of fixed capital could be 
ignored. According to Scrutton L.J., if those principles are to be overruled, 
it must be by something far less ambiguous than anything that was said 
in the National Bank Case. However, notwithstanding the use of the terms 
fixed and circulating capital throughout his opinion, he too concluded by 
expressing sympathy with Lord Halsbury’s denunciation of this abstract 
dichotomy. 

A significant feature of the Ammonia Company Case in the court of 
appeal is that none of the judges made any reference to the fact that the 
company was a wasting assets company. It was engaged in working 
subterranean brine and beds of rocksalt. This would seem to indicate very 
clearly that in the opinion of the court of appeal the principles affirmed 
were not applicable to wasting asset companies only. Again, no mention 


1918] 1 Ch. 266. “Jbid., at p. 274. 
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was made of the circumstance that a large part of the share capital was 
issued for assets and not for cash. The rules as to fixed and circulating 
capital were affirmed in the most general language.*? 


I]. THe DEFINITION OF FIXED AND CIRCULATING CAPITAL 
(1) The Economists 


The terms “fixed” and “‘circulating” capital or assets were taken over by 


the courts from the writings of the economists.** The economists whose 
influence has been expressly acknowledged are Adam Smith,*® J. S. Mill,®° 
and Marshall."* There have been three main theories among the economists. 


The most prominent exponents of these theories have been Adam Smith, 
Marx and Mill, and Ricardo. 

(a) Adam Smith. According to Adam Smith, there are two ways in 
which capital may be employed so as to yield a profit to its employer. First, 
it may be employed in raising, manufacturing, or purchasing goods, and 
selling them. Money, the stock of provisions in the hands of a seller, 
materials, and completed work in the hands of a merchant or manufacturer 
are examples of this kind of capital. Capital employed in this manner yields 
no profit to its employer while it remains in his possession or continues in 
the same shape. This is circulating capital. In short, Smith’s concept of 
circulating capital is predominantly the capital invested in the product 
manufactured or traded in by the manufacturer or merchant. Secondly, 
capital may be employed in the improvement of land, the purchase of ma- 
chines, buildings, or other assets which yield a profit without changing 
masters. This is fixed capital.** 

(b) Karl Marx and J. S. Mill. The most elaborate discussion of fixed 





57For other cases applying or approving these rules, see: Phillips v. Melbourne and 
Castlemaine Soap and Candle Co., Lid., (1890) 16 Vict. L. R. 111; Bolton v. Natal Land 
and Colonization Co., [1892] 2 Ch. 124; Bishop v. Smyrna and Casaba Ry. Co., [1895] 
2 Ch. 265; City Property Investment Trust Corp., Ltd., v. Thorburn, (1897) 35 Sc. L.R. 
249; Cox v. Edinburgh Tramways Co., (1898) 6 Sc. L.T.R. 63; Foster v. New Trinidad 
Lake Asphalte Co., Lid., |1901] 1 Ch. 208, at p. 213; Bond v. Barrow Haematite Steel Co., 
[1902] 1 Ch. 352, at pp. 366, 367; Re Crichton's Oil Co., [1902] 2 Ch. 86, at p. 98; Lawrence 
v. West Somerset Mineral Ry. Co., [1918] 2 Ch. 250, at p. 256. 

58See Ammonia Soda Co., Ltd., v. Chamberlain, [1918] 1 Ch. 266, at p. 286. The 
concepts have been traced back as far as the Physiocrats. Quesnay spoke of ‘‘avances 
primitives’ and ‘‘avances annuelles,”” concepts which he employed in connexion with 
agriculture. See Marx, op. cit., vol. II, p. 215. 

S9E.g., Dovey v. Cory, [1901] A.C. 477, at p. 487; John Smith and Son v. Moore, 
(1920-1) 12 T.C. 266, at p. 282. 

60°F .¢., Ammonia Soda Co., Ltd. v. Chamberlain, {1918} 1 Ch. 266, at p. 298. 

FE .g¢., Bond v. Barrow Haematite Steel Co., [1902] 1 Ch. 352, at p. 366. 

®The Wealth of Nations (Modern Library ed., New York, 1937), pp. 262-6. 
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and circulating capital, much of which isa severe criticism of Smith’s views,”* 
is to be found in the second volume of Marx’s Capital. According to Marx, 
there are two types of capital, “productive capital” and the “capital of circu- 
lation.” The latter is by no means the same as circulating capital. Produc- 
tive capital is engaged in the creation of value; the capital of circulation in 
the circulation of value. Value is embodied in commodities, and these may 
be exchanged for money or other commodities. Money and commodities 
are the capital of circulation. However, circulation involves no more than 
a metamorphosis into money or other commodities of the value incorporated 
in the commodities circulated. The change in form does not imply any 
change in the magnitude of value. If equivalents are exchanged, clearly 
no additional value is created. If, by hook or crook, non-equivalents are 
exchanged, the distribution of value is altered, but the sum total remains 
the same.** 

The concepts of fixed and circulating capital are possible only for pro- 
ductive capital, since they are related to the way in which the elements of 
productive capital transfer their value to the product. Circulating capital 
transfers the whole of its value to the product in the time taken to complete 
it, and the amount of capital so consumed must be replaced in order that 
production shall continue. Fixed capital does not transfer the whole of its 
value to the product in the course of a single cycle of the productive process. 
Part of the value of fixed capital remains in the instrument of production, 
and there is no need for the immediate replacement of that part of the value 
which has been consumed in order that production shall continue.® 

In the words of Mill: 

Of the capital engaged in the production of any commodity, there is a part which, 
after being once used, exists no longer as capital; is no longer capable of rendering 
service to production, or at least not the same service, nor to the same sort of pro- 
duction. ... Capital which in this manner fulfils the whole of its office in the production 
in which it is engaged, by a single use, is called Circulating Capital 
portion of capital, however, consists in instruments of production, of a more or less 


permanent character: which produce their effect not by being parted with, but by being 
kept; and the efficacy of which is not exhausted by a single use.*¢ 


To put the distinction even more succinctly, some goods are used up as 





Cf. Viscount Haldane in John Smith and Son v. Moore, (1921) 12 T.C. 266, at 
p. 282: “Since Adam Smith drew the distinction ..., a distinction which has since 
become classical, economists have never been able to define much more precisely what 
the line of demarcation is.” 

“Cf. J. S. Mill, Principles of Political Economy (People’s ed., London, 1896), p. 62. 

Marx, op. cit., pp. 178-92. 

Mill, op. cit., p. 57. Cf. J. R. Hicks, The Social Framework (Oxford, 1942), p. 29. 
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soon as they are used at all; others can be used in the same way on more 
than a single occasion.** 

Marx makes the following criticisms of Adam Smith’s views: (i) He 
confuses circulating capital with the capital of circulation, and thus gives 
the impression that the product does not circulate any part of the value 
of fixed capital.°* Certainly, the judges, influenced predominantly by Adam 
Smith, have reached a conclusion which is defensible only on the theory that 
the product incorporates no part of the value of fixed capital. (ii) Smith 
enumerates categories of fixed and circulating capital as if their natural 
substance determined their character.*°® But the character of capital is 
inherent, not in the things themselves, but in their function in the process of 
production.*® What is fixed capital in one enterprise may be circulating 
capital in another. (111) Smith gives the impression that only that which is 
involved physically in circulation is circulating capital.’ Thus, he says that 
a farmer's seed is fixed capital, because, although it goes back and forth 


79 


between ground and granary, it does not change hands.*? Marx, however, 
points out that the seed is entirely consumed by the product and must be 
reproduced in order that production shall continue. It is, therefore, circu- 
lating capital. There is no difference between the case in which the farmer 
subtracts the seed from his annual produce and the case in which he sells 
the total produce and then uses some of the money to buy another’s seed.” 
But only in the latter case does Smith say that the seed is circulating capital. 

If, as Smith suggests, only that which literally changes hands is 
circulating capital, auxiliary substances, such as coal for steam-engines or 


gas for lighting, must be excluded from this category. For Marx and Mill, 


however, they are clearly circulating capital, because, if used at all, the whole 
of their value is incorporated in the product. 

(c) Ricardo. Ricardo refused to admit that any scientific distinction 
can be made between fixed and circulating capital. These are relative terms. 
Capital is fixed if it is “of slow consumption,” and circulating if it is “rapidly 
perishable and requires to be frequently reproduced.” Since the line of 


"See Hicks, op. cit., pp. 28-9. Hicks speaks of “single-use’’ and ‘‘durable-use” 
goods. 

*SMarx, op. cit., pp. 217-19, 226. 

"Cf. L. R. Dicksee, Depreciation, Reserves and Reserve Funds (London, 1907), p. 3. 

Marx, op. cit., p. 231. 

Circulating capital has been defined as that capital which, after having undergone 
the change implied in the productive process, is then a matter of exchange, whereas 
tixed capital is that capital which is employed in producing the change but does not 
become part of the exchangeable product. This distinction, said Mill, ‘is one almost 
rrelevant to political economy” (op. cit., p. 23, note 

‘Adam Smith, op. cit., p. 264. 

‘Marx, op. cit., p. 229 
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demarcation is not clear, the distinction, he concluded, is not an essential 
one.** 

This view is obviously unacceptable to the economists who believe that 
fixed and circulating capital can be scientifically distinguished. “Mr. 
Ricardo,” wrote N. W. Senior, “might well remark that the line of de- 
marcation between his two sorts of capital cannot be accurately drawn; for 
what can be more vague, or more void of positive meaning, than such 
comparative terms as slow and rapid?’’*®> Senior, who was “not aware 
that the principle of Adam Smith’s division has ever been directly objected 
to,” pointed out that the master tailor’s needles, which Smith selected as an 
example of fixed capital, because the tailor retains them, would be circulating 
capital according to Ricardo because they are perishable. On the other 
hand, the materials and stock-in-trade of an iron founder would be regarded 
as circulating capital by Smith but fixed by Ricardo. 

Marx used much the same example to illustrate the divergence between 
his and Ricardo’s views. Raw materials in a metal factory are just as 
durable as the machines used to work them up and more durable than those 
parts of the machines made of wood or leather.** Ricardo, probably, would 
consider both machines and raw materials fixed capital; Marx would con- 
sider only the machines fixed. 

There is, however, a superficial, although misleading, similarity between 
the views of Marx and Ricardo. It is true that an asset which is not 
exhausted by a single use must be of relative durability, and thus would 
be considered fixed capital on both views. On the other hand, an asset 
susceptible of but a single use may be likewise relatively permanent in 
nature. For example, coal, if not used, may be kept in storage for a very 
long time. But if it is used at all, it cannot be used more than once. There- 
fore, although durable, it is, according to Marx, circulating capital.” 


(2) The Dividend Cases 

It is clear from the dividend cases that the courts do not accept the major 
premise of Marx and Mill that the distinction between fixed and circulating 
capital is valid only for capital engaged in production as distinguished from 
commodity and money capital (“the capital of circulation”). Thus, the 


courts have made the distinction in connexion with an investment company”® 


"The Principles of Political Economy and Taxation (Everyman ed.), pp. 18, 19, 94. 
Cf. Havek, op. cit., pp. 323-4. 
An Outline of the Science of Political Economy (London, 1938), p. 63. 
‘Marx, op. cit., p. 251, and see generally pp. 245-54. 
Hicks, op. cit., p. 28. 


78 Verner v. General and Commercial Investment Trust, [1894] 2 Ch. 239. 
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and a bank.*® Scrutton L.J.*° and Farwell J.,"' it is true, have made passing 
references to Mill's definitions, but it is doubtful whether those judges were 
fully aware of the implications of those definitions. Thus, Farwell J., 
after referring to Marshall, who adopts Mill’s views, goes on to speak of 
fixed capital as that “which is not parted with at all,’ a definition based 
upon Adam Smith. This confusion is even more obvious in the current 
edition of Palmer's Company Law: “Circulating capital means here capital 
which performs its whole office by a single use, e.g., the goods which the 
merchant has for sale, he sells out and out and gets the money in exchange ; 
the goods which the tradesman uses up in doing repairs for a customer ; the 
horses of a horse-dealer.’’** 

In the Ammonia Company Case Scrutton L.J. said, apparently with 
approval, that “Mr. Mill's definition of circulating capital was capital which 
fulfils the whole of its office in the production in which it is engaged in a 
single use.’ However, in a later case,** one involving income tax and not 
dividends, he advised the attorney-general to look at Lord Justice Swinfen 
Eady’s “very careful description” of the difference between fixed and 
circulating capital in the Ammonia Company Case. He interpreted Lord 
Justice Swinfen Eady’s view to be that circulating capital is that which is 
circulated in the course of business, but Scrutton L.J. concluded his opinion 
in the income-tax case by holding that the essential feature of fixed capital 
is its permanence, a theory more closely related to Ricardo than to Adam 
Smith. 

There are undertones of Ricardo even in the opinion of Swinfen Eady 
L.J. in the Ammonia Company Case. He spoke of circulating capital as that 
which is “temporarily parted with and circulated in business, in the form 
of money, goods or other assets,’** but fixed capital is “invested in assets 


intended to be retained by the company more or less permanently.”™ 


Business premises, plant, and machinery were examples of fixed capital; 


‘Dovey v. Cory, {1901} A.C. 477. 

“°Ammonia Soda Co., Ltd. v. Chamberlain, {1918]| 1 Ch. 266, at p. 298 

“Bond v. Barrow Haematite Steel Co., \1902] 1 Ch. 352, at p. 366. Farwell J. 
refers to Marshall, who follows Mill in the definition of fixed and circulating capital 
See Principles of Economics (ed. 8, London, 1930), p. 75 


“Ed. 17, 1942, p. 208. There is some authority for this sort of confusion even in 


Mill. For example, “the term (circulating capital), which is not very appropriate, is 
derived from the circumstance, that this portion of capital requires to be constantly 
renewed by the sale of the finished product, and when renewed is perpetually parted 


with in buying materials and paying wages; so that it does its work, not by being ke pt, 


but by changing hands” (0p. cit., p. 57). But the proceeds of the sale of the product 


must also replace the fixed capital as it is consumed. 


‘Atherton v. British Insulated and Helsby Cables, Ltd., (1925-6) 10 T.C. 155 
4(1918] 1 Ch. 266, at p. 287. “Thid., at p. 286 


tp 1S7 
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the goods sold by a trader and the advances made by a banker were examples 
of circulating capital. But what of gas or tools of short life consumed by a 
manufacturer in the course of completing his product? It cannot be said 
that the gas or tools are retained “more or less permanently.’ On the 
other hand, they are not circulated as part of the product. It is not unlikely 
that Swinfen Eady and Scrutton L.JJ., faced with the inadequacy of Adam 
Smith’s views when applied to such auxiliary materials as coal or gas which 
are not circulated as part of the product, felt constrained to couple those 
views with the concept of durability or permanence. Circulating capital 
then becomes that capital which is sold or is of short life. 

There is no really full or penetrating discussion in the dividend cases 
of the nature of fixed and circulating capital. Nor is there any realization 
that there are a number of alternative and inconsistent definitions. There 
is a preponderance in favour of Adam Smith,** but there is also an admix- 
ture of views deriving from Ricardo* and Mill. 


There is one decision which is based upon a completely novel theory 


of the nature of circulating capital. In Bond v. Barrow Haematite Steel 
Co.,** a smelting company had taken leases of certain mines from which it 
drew its supplies of iron ore. The mines became flooded, and as it was 
considered too expensive to pump them, the leases were surrendered. 
Thereupon, blast furnaces and cottages used in connexion with the mines 
were pulled down. As a result, the company suffered a considerable loss, 
and one of the questions in issue was whether there could be any dividend 
before this loss was made good from the excess of operating receipts over 
operating expenditures. The plaintiffs, preference shareholders who sought 
to compel the payment of a dividend to themselves, argued that the loss was 
of fixed capital and could be ignored in calculating the profits available for 
dividend. Farwell J. held that the loss was of circulating capital. He could 
see no difference between a mine and an enormous stockpile of ore pur- 
chased by the company for the purpose of its operations over a long period 
of years. Ore in situ did not differ from ore bought in advance. The mines, 
therefore, were circulating capital. The blast furnaces and cottages were 
mere accessories to the ore and in this respect resembled a building for 

“Lee v. Neuchatel Asphalte Co., (1889) 41 Ch. D. 1, at p. 13; Wilmer v. McNamara 
and Co., Ltd., [1895] 2 Ch. 245, at p. 255; City Property Investment Trust Corp., Ltd. \ 
Thorburn, (1897) 35 Sc. L.R. 249; Re Spanish Prospecting Company, Ltd., {1911} 
1 Ch. 92, at p. 106; J. and R. O'Kane and Co. v. C.1.R., (1920-2) 12 T.C. 304, at 
pp. 336-7. 

7 Lee v. Neuchatel Asphalte Co., (1889) 41 Ch. D. 1, at p. 19; Verner v. General and 


i. 
Commercial Investment Trust, |1894] 2 Ch. 239, at p. 259. 
$5(1902] 1 Ch. 352. 
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the warehousing of ore bought in advance. These, too, were circulating 
capital. 

It is not possible to tell from his opinion what theory of circulating 
capital Farwell J. had in mind in speaking of ore bought in advance. It 
may possibly have been the view that circulating capital is that which is 
wholly consumed in the course of a single productive process if used at all. 
An analogy would be the tallow and alkali of the soap manufacturer which 
Mill gave as an example of circulating capital, or the coal for steam engines 
of which Marx wrote. On the other hand, Farwell J. may have had in 
mind the theory that it is the product which is circulating capital, since the 
ore ultimately took the form of the steel in which the company traded. An 
analogy would then be the goods of the merchant which for Adam Smith 
were a typical example of circulating capital. Probably, Farwell J. adhered 
to the latter theory, since in the course of argument he likened the mines 


a9 


to stock-in-trade.*® What is unique is the extension of this theory so that 
it really renders the distinction between fixed and circulating capital 
meaningless, because it can hardly be denied that all capital is “accessory” 
to the productive process or the manufacture and sale of the product. In 
fact, the decision has been applauded precisely because it does circumvent 
the “disconcerting doctrines” of the court of appeal.*° 


(3) Income-Tax Cases 

The concepts of fixed and circulating capital are of considerable import- 
ance in connexion with income tax. Under schedule D of the Income Tax 
Act, the tax is imposed on the profits or gains arising from trade, but in 
computing the profits or gains no deduction is to be made in respect of 
“any disbursements or expenses, not being money wholly and exclusively 
laid out or expended for the purposes of the trade” or in respect of “any 
capital withdrawn from, or any sum employed or intended to be employed 
as capital in such trade.’ 

The courts have held that the “disbursements and expenses” and the 
“capital” referred to as non-deductible in determining taxable income are 
expenditures in respect of or losses of fixed capital as distinguished from 
circulating capital. The terms fixed and circulating seem to have been taken 
over from the dividend cases, but the ideas they identify ante-dated those 
cases, 

There are several dicta in the income-tax cases which suggest that the 


8° bid., at p. 359. 


; 


"Reiter, op. cit., at p. 75. But see Scrutton L. J. in the Ammonia Company Case, 
it pp. 297-8. 

"See R. Lachs, “Income Tax on Capital Profits” in 6 Modern Law Review (1943), 
itp. 148, 
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characteristic feature of fixed capital is durability or permanence.** How- 
ever, when this suggestion was put in issue, it was rejected by the house 
of lords. In John Smith and Son v. Moore*® a tradesman acquired certain 
contracts for the supply of coal. These contracts had only ten months or 
so to run. It was held that the contracts were fixed capital notwithstanding 
their short duration. 

There is much authority for Adam Smith’s view that circulating capital 
is that which a trader or manufacturer sells in the ordinary course of 
business.** Thus, in one case,’* a company paid sums of money to the lessor 
of seams of coal which had been demised to the company, in order to com- 
plete a surrender of the leases. The question was whether the moneys so 
paid could be deducted from receipts in arriving at the company’s taxable 
income. This, it was held, depended on whether the payments were for the 
purpose of getting rid of fixed assets. It was decided that since the company 
traded in coal and not in leases, the expenditures were in respect of fixed 
assets.*® 

In some cases, however, there are traces of the “single use” and “durable 
use” theory of fixed and circulating capital. In The Alianza Co., Ltd. v. 
Bell,** the company owned deposits of caliche in Chile. The caliche was 
used for the production of nitrates and iodine. The company’s properties 
would become worthless when the deposits were exhausted. The company 
claimed that in the calculation of its taxable income it was entitled to a 
deduction for the cost of the caliche consumed in the tax year in manufac- 


*J. and M. Craig (Kilmarnock), Ltd. v. Cowperthwaite, (1914) 13 T.C. 627, at 
pp. 669-70; Mallett v. The Staveley Coal and Iron Co., Ltd., (1928) 13 T.C. 772, at 
p. 785; Anglo-Persian Oil Co., Ltd. v. Dale, [1932] 1 K.B. 124, at p. 1388. Cf. The Rees 
Roturbo Development Syndicate, Ltd. v. Ducker, (1928) 13 T.C. 366; Henriksen 
Grafton Hotel, Ltd., {|1942] 1 All E.R. 678, at p. 684. 

(1920-1) 12 T.C. 266. Cf. Golden Horse Shoe (New), Ltd. v. Thurgood, (1933-4) 
18 T.C. 280, at p. 300. 


Vv. 


4For example, Rowlatt J. in The Rees Roturbo Development Syndicate, Ltd. v. Ducker, 
1928) 13 T.C. 366, at p. 379, where he defined a fixed asset as “fan article which is 
possessed by the individual in question, not that he may turn it over and make a profit 
by the sale of it to his advantage, but that he may keep it and use it and make a profit 
by its use.”’ See also: The City of London Contract Corp., Ltd. v. Styles, (1887) 2 T.C. 
239; J. and R. O'Kane and Co. v. C.1.R., (1920-2) 12 T.C, 304, at p. 336; John Smith 
and Son v. Moore, (1920-1) 12 T.C. 266, at pp. 282, 296; Atherton v. British Insulated 
ind Helsby Cables, Ltd., (1925-6) 10 T.C. 155, at p. 187; Van Den Berghs v. Clark, 
1935] A.C. 431, at p. 443; Beams v. Weardale Steel, Coal and Coke Co., Ltd., (1937 
21 T.C. 204. Cf. Lachs, op. cit., at p. 150: ‘To put it (the distinction between fixed 
ind circulating capital) in the shortest possible way: in the case of a ti 


1; 


ader we have to 
tinguish the assets with which he trades, and those in which he trades.” 

” Mallett v. The Staveley Coal and Iron Co., Ltd., (1928) 13 T.C. 772. 

“*Ibid., at pp. 782, 787. Cf. John Smith and Son v. Moore, (1920-1) 12 T.C. 266, 


it pp. 282-3, 296. 7(1904-6) 5 T.C. 60, 172. 
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turing its products. It argued that the caliche consumed was raw material 
fore, circulating capital. The commissioners of internal revenue, 


ng to allow any deduction, held that there had been a partial ex- 

of fixed capital, and the courts supported this ruling. According 

| J.: “The question in this case which we have to consider 1s 

of the adventure or concern which this particular company 

is carrying on. If it is merely a manufacturing business, then the procuring 

of the raw material would not be a capital expenditure. but if it is like the 

working of a particular mine or bed of brick earth, and converting the stuff 

worked into a marketable commodity, then the money paid for the prime 

cost of the stuff so dealt with is just as much capital as the money sunk 

in machinery or buildings.’ In other words, raw materials purchased for 

consumption in the manufacture of a product are circulating capital, ap- 

parently because the raw materials consumed are susceptible of that single 

use. | ie other hand, if a mine is purchased, a fixed asset is obtained. 

\ny one cycle of the productive process, the mining of the ore, does not 

result in the total exhaustion, the “single use,’ of the mine. In the Alianza 

Case the courts held that the company was really engaged in a mining 
operation, 

This approach is even clearer in Golden Horse Shoe (New), Ltd., v. 

Company A, a gold mining company, had accumulated great 

t residuals (tailings), amounting to more than two and a half 

illion tons, which remained after extraction of most of the gold from the 

It was known that the tailings contained a certain amount of 

the right to work the tailings for ten years to 

atter claimed that in computing its taxable income it 

duction for th roportion of the total cost attributable 

had been tre: in the tax year. The courts again 

company's claim depended on the question whether it had 

purchase a mine or as if to get stock-in-trade. Romer 

a gas manutacturer who buys a coal mine cannot deduct the 

lue depreciates in the tax year. If, however, he 

Inction 1s not, 

seems to me, be found 

‘mine is not a purchase 

a purchase of lan ith the rig] f extracting coal from it. 

regarded 1 as ol f the means provid y the manu- 


ausing coal to be | ht to his gasworks, and, therefore, as 


his fixed capital as would be any railway trucks or lorries 


1 


the same purpose.” It was held that the dumps 


1004! 2 KB. 666. at p 673 1933-4) 18 T.C. 280 Tbid.. at Pp 301 
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could not be considered mines or the company’s enterprise mining. The 
tailings were raw materials already severed from the soil.’ “The present 
facts seem to point to a manufacturing business applied to raw material 
already won and gotten.’"'®? The position was exactly the same as it would 
have been if the tailings had been purchased load by load.'** The conclusion, 
therefore, was that the tailings were circulating capital. 


Ill. THe BACKGROUND OF THE DOCTRINE 


The doctrine of the dividend cases is based upon a distinction borrowed 
by the courts from the economists, but no justification can be found for 
the doctrine itself in the works of the economists. For the economists there 
can be no profits until allowance is made for the depreciation or loss of 
fixed as well as circulating capital."°* What, then, are the influences which 
have produced so radical a judicial doctrine? The internal evidence of the 
dividend cases is scanty, but it can perhaps be said that the judges have 
been influenced by special concepts of capital, profits, and depreciation, by 
a peculiarity of accounting known as the double-account form of balance 
sheet, and by the income tax. 


(1) The Judicial Concept of Capital 

The concepts of fixed and circulating capital, as distinguished from fixed 
and circulating assets, would not have been possible without a particular 
theory of capital. Moreover, this theory helps to explain the judicial treat- 
ment of fixed and circulating capital in the determination of the dividend 
fund. 

There are two fundamentally opposed theories of the nature of capital. 
One theory is that capital is a res, a particular thing or aggregate of things, 
the thing or things being the actual moneys subscrilfed by shareholders or 
the actual assets in which the contributions of shareholders are invested.’ 
The other is that capital is a quantum, a sum of money. That sum may be 
fixed by reference to the amount of shareholders’ contributions or the 


value at the time of receipt of assets received from shareholders,’’* but 


1 Thid., at p. 298. 12 Thid., at p. 299 'S8Thid., at p. 301 

'%4\arx, op. cit., pp. 189-91, 219; Mill, op. cit., pp. 59, 282; Ricardo, op. cit., n. 3, 
p. 24; Adam Smith, op. cit., pp. 50, 96, 271. (Cf. Binney v. The Ince Hall Coal and 
Cannel Co., (1866) 35 L.J. Ch. 363, at p. 366); Marshall, op. cit., pp. 354-5n. 

1% Phillips v. Melbourne and Castlemaine Soap and Candle Co., Ltd., (1890) 16 Vict. 
L.R. 111, at p. 114; Verner v. General and Commercial Investment Trust, |1894] 2 
Ch. 239, at p. 265. 

1% Lee v. Neuchatel Asphalte Co., (1889) 41 Ch. D. 1, at p. 9; Wilmer v. McNamara 
and Co., Ltd., [1895] 2 Ch. 245, at p. 254; J. C. Bonbright, The Valuation of Property 

New York, 1937), p. 927. 
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the sum is an ideal one and is not identified with the contributions or assets 
except for the purposes of measurement.?° 

The courts were compelled to choose between these two theories because 
of two rules which were frequently relied upon by those who sought to 
restrain the payment of proposed dividends where provision had not been 


S 


made from earnings for losses or depreciation.’°* One rule was that the 
reduction of capital can be carried out only in accordance with a defined 
statutory procedure. The second was the rule that the capital of a company 
may not be returned to shareholders.’® 

If the quantum view of capital is adopted, the payment of dividends 
at a time when the quantum, whatever it may be, is impaired is a return 
of capital or a reduction otherwise than in accordance with the statutory 
machinery. However, if capital is the aggregate of certain specific assets, 
an impairment of their value does not prevent the payment of dividends 
so long as those assets or the proceeds of their sale are not themselves 
divided."° It cannot be said that the dividends are paid from the assets, 
which constitute the capital of the company or are a reduction of them. 
The company has the same capital assets after the dividend is paid as it 
had before. 

The courts have chosen the res theory of capital."**_ Thus, Scrutton L.J. 
replied to the argument that the payment of dividends without making 
good previous losses is tantamount to a payment from capital by pointing 


out that “... When you have lost a thing you cannot use it for anything 


17On the two concepts of capital see: N. Isaacs, “‘Principal-Quantum or Res?” in 46 


Harvard Law Review (1933), at p. 776; “Capital” in 3 Encyclopedia of the Social Sciences 

New York, 1932), p. 187; Economic Essays in Honor of J. B. Clark (New York, 1927), 
pp. 136 ff. Clark distinguished between “‘pure capital” (quantum) and “capital 
goods" (re 


10%.ee vy. Neuchatel Asphalte Co., (1889) 41 Ch. D. 1, at pp. 5, 11; Verner v. 
General and Commercial Investment Trust, |1894] 2 Ch. 239, at pp. 243, 260; Re 
Kingston Cotton Mill Co., (No. 2) |1896] 1 Ch. 331; Re National Bank of Wales, Ltd., 
[1899] 2 Ch. 629, at p. 659; Ammonia Soda Co., Lid. v. Chamberlain, \1918} 1 Ch. 266 

1 Trevor v. Whitworth, (1887) 12 App. Cas. 409. Cf. MacDougall v. Jersey Imperial 
Hotel Co., Lid., (1864) 2 H. & M. 528; Re National Funds Assurance Co., (1878) 10 
Ch. D. 118; Re Alexandra Palace Co., (A882) 21 Ch. D. 149; Re Exchange Banking Co 
Flitcroft's Case, (1882) 21 Ch. D. 519. 

See Moxham v. Grant, |1900] 1 Q.B. 88. 

11See, for example, Galloway v. Schill, Seebohm and Co., Ltd., [1912] 2 K.B. 354, 
at pp. 356, 359; J. and R. O'Kane v. C.I.R., (1920-2) 12 T.C. 304, at p 336, both 
approving Lord Wrenbury’s statement that “the capital of a company at any particular 
moment is represented of course not by the money originally subscribed, but by the 
property bought with it and owned at that moment by the company.” See also J. L. 
Weiner, “Theory of Anglo-American Dividend Law: The English Cases” in 28 Columbia 
Law Review (1928), at p. 1056. 
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else, because you have lost it. You cannot pay dividends out of a thing 
which you have lost, because it is not there to pay dividends out of.”"* 
It was possible to support the argument put to him only “by treating the 
profit when made in a subsequent year as in some way automatically turned 
into capital, and as replacing the capital which has been lost, and by saying 
that what was made as profit has in some way automatically become capital,” 
but for this principle he could find no justification.*** 

Similarly, it has been held that the payment of dividends where fixed 
assets have been lost or have depreciated is not a reduction of capital 
because the value of the remaining assets is the same after the dividends 
have been paid as before. The payment of dividends is not a reduction of 
capital; it is only a failure to replace capital already lost.’™* 

The rules for fixed and circulating assets follow naturally enough from 
the res view of capital. Capital must not be returned to shareholders as 
dividends. If fixed assets are not themselves divided, a distribution of 
earnings which ignores a loss of fixed assets is not a return of capital. 
Furthermore, no allowance need be made for depreciation since this 
phenomenon is the necessary consequence of the retention of fixed assets.’?® 
Circulating assets are turned over regularly, but the total proceeds of sale 
may not be divided, because that would involve a return of circulating 


capital." The amount of capital invested in circulating assets must, 
therefore, be deducted from the earnings, or, in other words, circulating 


capital must be preserved intact.™"? 

Moreover, the res view of capital explains why it is possible at all to 
distinguish between fixed and circulating capital. Since capital consists of 
an aggregate of specific assets, the aggregate of fixed assets becomes fixed 
capital and the aggregate of circulating assets becomes circulating capital.*'* 


124 mmonia Soda Co., Ltd. v. Chamberlain, [1918] 1 Ch. 266, at p. 296. Cf. Peterson 
J. at p. 273, and see Lee v. Neuchatel Asphalte Co., (1889) 41 Ch. D. 1, at pp. 19 (per 
Cotton L. J.), 22 (per Lindley L. J.); | Verner v. General and Commercial Investment 
Trust, [1894] 2 Ch. 239, at pp. 246, 259 (per Stirling J), 265-6 (per Lindley L. J.); Cress 
v. Imperial Continental Gas Association, |1923] 2 Ch. 5538, at p. 561 (argument 

13/1918] 1 Ch. 266, at p. 296. 

W4Re Ebbw Vale Steel, Iron and Coal Co., (1877) 4 Ch. D. 827, at pp. 831, 832; 
Bond v. Barrow Haematite Steel Co., [1902] 1 Ch. 352, at p. 365; Ammonia Soda Co., 
Ltd. v. Chamberlain, [1918] 1 Ch. 266, at p. 273. But see Dovey v. Cory, [1901] A.C. 
177, at pp. 487, 493. See also Re Barrow Haematite Steel Co., |1900| 2 Ch. 846, 

15C{, Verner v. General and Commercial Investment Trust, {|1894] 2 Ch. 239, at p. 259. 

6 Verner v. General and Commercial Investment Trust, [1894] 2 Ch. 239, at p. 266; 
Dovey v. Cory, [1901] A.C. 477, at 494; Ammonia Soda Co., Ltd. v. Chamberlain, [1918] 
1 Ch. 266, at p. 297. 

7Lee v. Neuchatel Asphalte Co., (1889) 41 Ch. D. 1, at p. 24; Ammonia Soda Co., 
Ltd. v. Chamberlain, [1918] 1 Ch. 266, at pp. 287, 297. 

U8Verner v. General and Commercial Investment Trust, [1894] 2 Ch. 239, at p. 266; 
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Although fixed and circulating assets can be distinguished on some other 
theory of capital, fixed and circulating capital can be distinguished only on 
the res theory. That theory makes it possible to assume that certain entries 


on the assets side of a balance sheet are represented by particular entries 


on the liabilities side, so that it can be said that the loss of a particular asset 
is a loss of fixed capital.*'® 

On the quantum view of capital there is no relation between individual 
entries on the two sides of a balance sheet. Capital in this sense implies a 
relation between the two sides each taken as a whole. It implies that the 
net assets, 1.e., the total assets less liabilities (except to shareholders) and 
reserves, equal, at least, the quantum of capital.'*® Loss of a particular asset 
is not loss of a particular kind of capital. There will be a loss of capital, 
without any qualifying adjective, if, as a result of the loss of a particular 
asset, the value of the remaining assets does not exceed liabilities and 


reserves by the quantum of capital. 
The courts have, however, adopted the quantum theory of capital in 
dealing with realized appreciation of fixed assets. One would expect, in 


lance with the res theory, that the proceeds of sale of a fixed asset 


accore 


would not be divisible, since this would be a return of capital.’*' At the 


very least, one would expect that the analogy of circulating capital would 
be followed, and that the excess of the proceeds ot sale over the cost of 
Wilmer Vv. McNamara and Co., Ltd., {[1895|] 2 Ch. 245, at p. 254; Galloway v. Schill 
Se hm and Co., Ltd., |1912| 2 K.B. 354, at pp. 356, 359 lmmonia Soda Co., Ltd. \ 
Chamberlain 1918) 1 Ch 266, at Dp 286 
"94 mmonia Soda Co., Ltd. v. Chamberlain, {1918) 1 Ch. 266, at pp. 274, 276, 286, 
287. Cf. An Persian Oil Co., Ltd. v. Dale, (1932) 1 K.B. 124, at p. 138 
| I. Dodd and R. J. Baker, Cases and Materials on Busine 1 ations 
( igo, 1940), vol. I,at p. 1050; F.W. Pixley, Auditors (ed. 9, London, 1906), p. 405; 
Re Depend Upholstery, Ltd., (1936) 3 All E.R. 741, at p. 742 (argument Phe 
pre-I 889 view, however, may have been merely that the value of the sets must 
equal tl mount of the nominal capital. See B.S. Yam«e ‘Aspects of the Law 
relating to Company Dividends" in 4 Modern L Revie 1941), at p. 274 But see 
Binney v. 7 I) H Coal and Cannel ( 1866) 35 L.J. Ch. 363, at p. 367, ar 
Re Portsmouth Banking (¢ 1866) L.R. 2 Eq. 167, at p. 175 | CW 
fit w held, seems to have been the idea that it was the creditors, and not the ire- 
holder who need protection See Re Exchange Bankin Company, Flitcroft's C. 
ISS2) 21 Ch 1D. 519 it pp 533-4; TY ry Whit rin, ISS7 12 \pp Ca 109, 
it pp. 416, 423 
1See Lubbock v. British Bank of South America, |1892| 2 Ch. 198, at p. 201. It 
was argued, logically, according to the res theory, that since what was sold was part of 
the fixed capital, the proceeds, including the accretion, could not be divided 
121m Verner v. General and Commercial Investment Trust, |\894| 2 Ch. 239, at p. 266, 
Lindley I | treated that part ol the proceed or ile of fixed assets held properly 
visible in the Lu/ k Case as an accretion to capital similar to the excess of current 


receipts over expenses. But the latter is an accretion to circulating capital only and 
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the asset would be divisible without regard to the quantum of capital, 


whatever it may have been fixed at, or the value of the remaining assets.*** 
\ctually, the courts have decided that part or all of the proceeds of sale may 
he divided, and that the amount divisible is the excess of the value of all 
the assets over all the liabilities including the quantum of paid-up capital.’* 

The quantum view of capital, as illustrated by the court’s attitude to 
realized appreciation, is the only usable one in practice.’** The resources 
of a company are manifold, and can be described, generally speaking, only 
in terms of a money value.'** “You cannot add a piece of real estate, a lot 
of machinery, a list of securities, valuable contracts, money, accounts re- 
ceivable, and goodwill and write the sum at the end unless you have some 
measure of value."'*? Money is the only common denominator. But the 
quantum concept of capital is based on something more compelling than 
convenience. company’s resources consist of money or assets subscribed 
by shareholders, advances by creditors, and earnings. These are not, 
however, distinct funds which the company keeps carefully segregated.’** 
gnores the state of the fixed capital, so that the analogy was a false one Thus, in 
Wilmer v. McNamara and Co., Ltd., |1895| 2 Ch. 245 at p. 250, it was argued that the 


Lubbock Case showed that the full quantum of capital must be maintained intact before 


mmy dividend could be paid. Sce also the Verner Case, at pp. 243, 259. 
Cf. Foster v. New Trinidad Lake Asphalt Co., Ltd., [1901] 1 Ch. 208. 

INT ubbock v. British Bank of South America, [1892] 2 Ch. 198. Wall v. London and 
Provincial Trust, Ltd., {1920} 1 Ch. 45, at p. 56. Cross v. Impertal Continental Gas 
issociation, {1923] 2 Ch. 553. In the Lubbock Case, Chitty J. said that the Companies 
\ct of 1862 required a company to keep its capital intact, and not pay dividends from 

capital, and that ‘the capital that has to be regarded for the purpose of the Act of 
Parliament is the capital according to the Act and not the things, whether houses, goods 
oots and shoes, or hats, or whatever it may be for the time being representing the 
capital, in the sense of being things in which the capital has been laid out” (at p. 202). 
C{. Foster v. New Trinidad Lake Asphalt Co., Lid., [1901] 1 Ch. 208, at p. 213 

Thus, Marshall, who defines capital in terms of concrete things, is usually com- 
pelled to adopt the quantum view in discussions of price and business problems (Economi 


ays in Honor of J. B. Clark (New York, 1927), pp. 147-50 


The concept of capital as a fund of value, an abstract concept, is the one “em- 
ploved in business a hundred times where the concrete conception is employed once” 
]. B. Clark, quoted in Economic Essays, etc., p. 137 


Isa cs, op. cil., at p 786. 
SF.) H. Warren, “Safeguarding the Creditors of Corporations” in 36 Harvard Lat 
Review (1923), at p. 534; Reiter, op. cit., at pp. 55-6; Hatfield, op. cit., p. 211: “Part 


the assets may be lost, but no particular asset is an embodiment of any particular 


redit in the balance sheet. The asset in question may, indeed, have been bought with 
cash paid in on subse riptions to capital stock, or from the proceeds ot an issue ot 
nds, or by incurring floating debt, or by investing the profits of the business. But the 


estruction of this particular asset is not thereby made specifically a loss of capital, or 
of funded debt, or of current liabilities, or of profits. To the accountant the distinction 


between the credit items in the balance sheet and the assets is vital. They represent 


tirely different conceptions and are not to be confused.” 
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It is unrealistic, and perhaps impossible, to pretend that any particular asset 
represents any one of the various resources of the company. If this 1s 
recognized, “capital” is not the assets received from shareholders, since 
those assets are commingled with the other resources of the company and 
may not be traceable, but the value of those assets at the time of receipt, 
whether it be their actual value or the value placed upon them. 

It has been suggested that the courts adopted the res concept of capital 
under the influence of ideas evolved at a time when the most important 
permanent investment was land. There was thus no reason for reducing 
everything to the common denominator of money in order to isolate that 
which had to be preserved for the benefit of the remainderman from the 
fruits which might be consumed by the life tenant.’*® The division was made 
by nature. When the scope of investment was widened, the analogy of real 
estate was retained and with it the attitude that the income of an asset was 
that which could be consumed without affecting the physical existence of 
the asset.**° 

This theory is attractive, particularly since some of the judges in the 
dividend cases refer to the shareholders at the time of a proposed dividend 
as life tenants and those who will be entitled to the assets in some possible 
future liquidation as remaindermen.'*' Moreover, there are dicta in which 
fixed assets are spoken of as “permanent,’’?** which perhaps indicates that 
the judges had land in mind.'** However, the theory must be accepted with 


29Cf. Hayek, op. cit., p. 89: ‘'... The concept of capital arose out of the need for 
distinguishing the ‘substance’ of an asset (which has to be replaced) from its yield: 
that is, for dividing gross returns between amortisation and interest. This is of itself 
sufficient reason for reserving the term for non-permanent assets. Where there is no 


turnover’ of stock, but only a permanent stream of services, no problems of capital arise. 


( 
i 


18°See Isaacs, op. cit., at p. 780. Perhaps the analogy of consols also was resorted to 
Consols were a regular trust investment. For the courts’ attitude to safe trustee 
vestments, see Cockburn v. Peel, (1861) 3 De G., F. & J]. 170. 

iFor example, Verner v. General and Commercial Investment Trust, [1894] 2 Ch 
239, at pp. 258, 270 

For example, Lee v. Neuchatel Asphalte Co., (1889) 41 Ch. D. 1, at p. 19; Verner 
v. General and Commercial Investment Trust, {1894| 2 Ch. 239, at pp. 255, 258-9; Am- 
monia Soda Co., Lid. v. Chamberlain, {1918} 1 Ch. 266, at pp. 286, 287. 

88The problems of capital which economists consider are those connected with the 
production of income by the consumption of capital lherefore, they distinguish 
between land, the unique feature of which is permanence, and non-permanent resources 
often confining the term ‘‘capital’’ to these latter only See, for example, Hayek, 
op. cit., pp. 53-4, 57-8, and Mill, op. cit., p. 58. Cf. K. Wicksell, Lectures on Political 


Economy (London, 1934), p. 186: “Such improvements to the land often leave a perma- 


nent residual benefit. This happens, for example, in the case of major blasting opera- 
tions to secure water in mountain regions, the building of roads, protective afforestation, 
etc. Thus new qualities which, once acquired, the land retains for all posterity, cannot 
be distinguished either physically or economically from the original powers of the soil; 
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caution. There is much evidence that before the Neuchatel Case the courts 
acted on the quantum view of capital.*** 

The true reason for the later adoption of the res concept seems to have 
been not so much the influence of ideas derived from settlements of land as 
the desire, motivated by a laissez-faire outlook, to formulate a rule which 
would give directors maximum scope in their dividend policies,**® but which 
at the same time could be reconciled with the rules prohibiting the return 
of capital or its informal reduction. A further consideration was the obvious 
desire to ensure that preference shareholders, who subscribe in the belief 
that they are assured continuity of income, will not be denied that continuity. 


in the future they are to be regarded not as capital, but as land. ... It may be turther 
pointed out that nearly all the long-term capital investments, nearly all the so-called 
lixed capital (houses, buildings, durable machinery, etc.) are, economically speaking, 
on the border-line between capital in the strict sense and land.” 

14Re Portsmouth Banking Co., Helby’s Case, (1866) L.R. 2 Eq. 167, at p. 175; 
Binney v. The Ince Hall Coal and Cannel Co., (1866) 35 L.J. Ch. 363, at pp. 366, 367; 
Stringer’s Case, (1869) L.R. 4 Ch. App. 475, at pp. 479, 492; Salisbury v. Metropolitan 
Ry. Co., (1870) 22 L.T. 839; Robinson v. Ashton, (1875) L.R. 20 Eq. 25; Andrew 
Knowles and Sons, Ltd. v. McAdam, (1877) 1 T.C. 487; Re Ebbw Vale Steel, Iron and 
Coal Co., (1877) 4 Ch. D. 827, at p. 832; Coltness Iron Co. v. Black, (1879-81) 1 T.C. 
287, at pp. 307-8, 315-16; Lambert v. The Neuchatel Asphalte Co. (Ltd.), (1882) 51 L.J. 
Ch. 882, at p. 884; Liquidators of City of Glasgow Bank v. Mackinnon, (1882) 9 Ret. 
535, at pp. 579, 596, 602; Bannatyne v. Direct Spanish Telegraph Co., (1886) 34 Ch.D. 
287, at pp. 289, 296; Re Direct Spanish Telegraph Co., (1886) 34 Ch.D. 307, at pp. 309, 
310; Re Oxford Benefit Building and Investment Society, (1886) 35 Ch.D. 502; Kehoe v. 
The Waterford and Limerick Ry. Co., (1888) 21 L.R. Ir. 221, at p. 233; Yamey, op. cit., 
at pp. 274, 275-6; Reiter, op. cit., at p. 28; D. Kehl, “The Origin and Early Develop- 
ment of American Dividend Law” in 53 Harvard Law Review (1939), at pp. 40,42. The 
rule in Howe v. Lord Dartmouth, (1802) 7 Ves. 137 shows that at an early date the 
courts were familiar with the idea that, in certain circumstances at least, capital must 
be preserved from encroachment. There are traces of the quantum view of capital even 
in the post-1889 cases: Lubbock v. British Bank of South America, [1892] 2 Ch. 198, at 
p. 202; Re Peruvian Guano Co., Ex p. Kemp, [1894] 3 Ch. 690; Verner v. General and 
Commercial Investment Trust, [1894] 2 Ch. 239, at pp. 243, 247-9; Re National Bank of 
Wales, Lid., [1899] 2 Ch. 629, at p. 670; Towers v. African Tug Co., [1904] 1 Ch. 558, 
at pp. 566, 569, 571. 

1% ee v. Neuchatel Asphalte Co., (1889) 41 Ch. D. 1, at pp. 18, 21, 22-3, 27; Re 
National Bank of Wales, Ltd., [1899] 2 Ch. 629, at p. 670; Dovey v. Cory, (1901) A. C. 
177, at p. 488; Stewart v. Sashalite, Lid., (1936) 2 All E. R. 1481, at pp. 1484-5. The 
result reached is almost that directors may do as they please in declaring dividends. 
See Yamey, op. cit., at pp. 286, 289. (Cf. the argument of Lord Macnaghten as 
counsel in Guinness v. Land Corporation of Ireland, (1882) 22 Ch. D. 349, to the effect 
that there is nothing to prevent the payment of dividends whenever shareholders see 
fit.) The courts have said that the law must not embarrass business men, even if 


other business men disagree. Thus, the courts have upheld dividends even though 
experts have declared them to be improper (Bond v. Barrow Haematite Steel Co., 
1902] 1 Ch. 352, at pp. 358, 367; Ammonia Soda Co., Ltd. v. Chamberlain, (1918] 
1 Ch. 266, at p. 275). 
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If a quantum of capital must be preserved intact at all times, the risk that 
preference shareholders will fail to receive dividends will be increased.*** 
Moreover, any retention of earnings to preserve a quantum of capital must 
enure more obviously to the benefit of ordinary shareholders if preference 
shareholders enjoy a priority in liquidation.'*? The capital which is lost first 
is the contribution of the ordinary shareholders since they are postponed 
to the preference shareholders, and if the liquidation preference of the 
preference shareholders has not been impaired, any retention of earnings 
will appear to be solely for the purpose of rehabilitating the contribution 
of the ordinary shareholders. This seemed particularly unfair to the judges 
where dividends had been paid to ordinary shareholders notwithstanding 
an impairment of capital and it was then sought to obstruct the payment of 


dividends to preference shareholders so as to make good the impairment.’** 


(2) The Judicial Concepts of Profits 

Since it seems never to have been doubted after 1849"** and before the 
Neuchatel Case that dividends were payable only from profits, it is 
interesting to examine the technique by which the courts decided that 
dividends were payable from the excess of current receipts over current 
expenditures even though no allowance was made for depreciation or loss 
of fixed assets. 

If the courts had approached the problem of the dividend fund from the 
standpoint of the rule that dividends may be paid only from profits, it is 
probable that they would have held that there cannot be said to be any 
profits until allowance is made for the depreciation or loss of fixed assets. 
Cases, decided even after the Neuchatel Case, in which the judges were 


called upon to interpret the word “profits” in a contract or settlement are 


6City Property Investment Trust Corp., Ltd. v. Thorburn, (1897) 35 Sc. L.R. 249, at 
p. 253; Kehoe v. The Waterford and Limerick Ry. Co., (1888) 21 L.R. Ir. 221, at pp. 237-8. 








Cf. American statutes which in certain circumstances permit dividends on preference 
shares notwithstanding an impairment of capital (G. S. Hills, ‘‘Model Corporation Act" 
in 48 Harvard Law Review (1935), at p. 1366). 

1 








Verner v. General and Commercial Investment Trust, |1894| 2 Ch. 239, at p. 258; 
City Property Investment Trust Corp., Ltd. v. Thorburn, (1897) 35 Sc. L.R. 249, at p. 253 

88Dent v. London Tramways Co., (1880) 16 Ch.D. 344, at p. 354; Verner v. General 
and Commercial Investment Trust, |1894] 2 Ch. 239, at p. 270. Cf. Field v. Lamson and 
Goodnow Manufacturing Company, (1894) 162 Mass. 388, 38 N.E. 1126. 


8°Burnes v. Pennell, (1849) 2 H.L.C. 497, at pp. 524-5; Re County Marine Insurance 
Co: Rance's Case, (1870) L.R. 6 Ch. App. 104; Davison v. Gillies, (1879) 16 Ch.D. 347n.; 
Kehoe v. The Waterford and Limerick Ry. Co., (1888) 21 L.R. Ir. 221, at p. 233; Ammonia 
Soda Co., Lid. v. Chamberlain, {1918} 1 Ch. 266, at p. 273; Reiter, op. cit., at pp. 3, 


27-30; Weiner, op. cit., at p. 1046 
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strong evidence of this.’*” However, since in all the important dividend 
cases in what may be called the Neuchatel series there was an excess 
of current receipts over current expenditures, and thus prima facie at least 
profits from which to pay dividends, counsel opposing the proposed dividend 
relied more heavily on the rule that dividends may not be paid from capital. 
As a result, the courts were directed more specifically to an interpretation 
of this rule in formulating their views on the dividend fund. 

The courts adopted the res theory of capital, from which it followed 
that if the company did not divide the shareholders’ subscriptions or the 
assets in which they had been invested, there was no violation of the rule 
prohibiting a return of capital. The courts then drew the inference that 
whatever was not a return of capital constituted a division of profits.” 
Thus, Adam Smith's statement, that the merchant's circulating capital 
“is continually going from him in one shape, and returning to him in 
another, and it is only by means of such circulation, or successive exchanges, 
that it can yield him any profit,”'*? becomes transformed into the principle 
that the excess of trading receipts over the amount of circulating capital 
which is circulated is divisible profit.’** 

Although this follows easily enough from the res concept of capital, 


since there is no middle terrain between capital and income,'** some judges 


“°Badham v. Williams, (1902) 86,L.T. 191. Re Spanish Prospecting Co., Ltd., 
{1911] 1 Ch. 92; Thomas v. Crabtree, (1912) 106 L.T. 49. Cf. Bagot Pneumatic Tyre Co. 
v. Clipper Pneumatic Tyre Co., {1902] 1 Ch. 146, at pp. 158-60. 

M1 Lee v. Neuchatel Asphalte Co., (1889) 41 Ch.D. 1, at p. 18; Verner v. General and 
Commercial Investment Trust, |1894] 2 Ch. 239, at p. 259; Ammonia Soda Co., Lid. v. 
Chamberlain, |1918] 1 Ch. 266, at pp. 292-3, 296; Weiner, op. cit., at pp. 1057-8. Cf. 
Drown v. Gaumont-British Picture Corp., Ltd., |1937| Ch. 402. This reasoning is resorted 
to in order to justify the rule that all previous losses of capital may be ignored. Capital 
lost, whether it be fixed or circulating, cannot be divided. Therefore, the subsequent 
excess of receipts over expenditures must be profits. See Re National Bank of Wales, 
Ltd., [1899] 2 Ch. 629. 

20Op. cit., pp. 262-3. Cf. Van Den Berghs v. Clark, |1935| A.C. 431, at p. 443; 
\. L. Dickinson, Accounting, Practice and Procedure (New York, 1918), p. 70. 

143 Verner v. General and Commercial Investment Trust, |1894| 2 Ch. 239, at p. 246. 
Wilmer v. McNamara and Co., Lid., |1895] 2 Ch. 245, at p. 254; J. and M. Craig (Kil- 
marnock) Ltd. v. Inland Revenue, |1914] S.C. 338, at pp. 349-50. Cf. Lawrence v. West 
Somerset Mineral Railway Co., |1918] 2 Ch. 250; Golden Horse Shoe (New), Lid. v. 
Thurgood, (1933-4) 18 T.C. 280, at p. 300. 

'4See Marshall, op. cit., p. 78: “Adam Smith said that a person's capital is that 
part of his stock from which he expects to derive an income. And almost every use of 
the term capital, which is known to history, has corresponded more or less closely to 








a parallel use of the term Income: in almost every use, capital has been that part of a 
man’s stock from which he expects to derive an income."’ Cf. Lubbock v. British Bank 
of South America, |1892] 2 Ch. 198, at p. 202; Re National Bank of Wales, Ltd., {1899} 
2 Ch. 629, at p. 655; Drown v. Gaumont-British Picture Corp., Ltd., \1937| Ch. 402. 
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have been embarrassed by the sweeping definition of profits which they 
were led to adopt. The result has been that a certain degree of doubt has 
been cast upon the rule that dividends are payable only from profits. Thus, 
according to Lindley L.J., “the law is much more accurately expressed by 
saying that dividends cannot be paid out of capital, than by saying that they 
can only be paid out of profits.”**° This latter principle he considered am- 
biguous precisely because it gave the impression “that the capital must 
always be kept up and be represented by assets which, if sold, would produce 
it.’’24 


(3) The Judicial Concept of Depreciation 

(a) An idea which has been present in several of the dividend cases is 
that depreciation allowances record falls in market value or replacement 
cost, and that it would be extremely inconvenient for companies if they 
were compelled to take these fluctuations into account in determining 
divisible profits.**7 

In the Neuchatel Case, Davey Q.C. argued as follows: “Can it be con- 
tended that before a railway company can pay dividends it must revalue 
its undertaking? Suppose, owing to a fall in the price of iron, a railway 
is not worth nearly so much as it was at first, can it be urged that the 
company can declare no dividend until it has laid by enough to make up 
the difference?’’*** The company could not be compelled to revalue its 
fixed assets. 

In the Verner Case Buckley Q.C. repeated Davey’s argument and illus- 
tration: “Suppose a railway company cost £1,000,000 in making, and then 
materials lessen in value and wages fall so that it could now be made for half 
the sum, could any one say that no dividend could be paid until that depreci- 
ation was made up?’!*® 

In Wilmer v. McNamara and Co., Ltd., Stirling J., who was the judge 
of first instance in both the Neuchatel Case and the Verner Case, expressly 
adopted the argument of counsel in the two earlier cases: “Depreciation of 
goodwill seems to me to be the loss of ‘fixed’ capital. It closely resembles 
the loss which a railway company might be said to sustain if it were found 
that a line which had been made, say ten years ago, at a certain cost, could 


1% Verner v. General and Commercial Investment Trust, [1894] 2 Ch. 239, at p. 266. See 
ilso Lee v. Neuchatel Asphalte Co., (1889) 41 Ch.D. 1, at p. 17; Bond v. Barrow Haema- 
tite Steel Co., [1902] 1 Ch. 352, at p. 365; Re Crichton's Oil Co., [1902] 2 Ch. 86, at p. 98; 
Re Spanish Prospecting Co., Ltd., [1911] 1 Ch. 92, at p. 101. See also The Alianza Co., 
Ltd. v. Bell, (1904-6) 5 T.C. 60, at p. 73. 

M6At p. 266. 

“7See, however, Re Spanish Prospecting Co., Ltd., [1911] 1 Ch. 92, at pp. 99-100. 
148(1889) 41 Ch.D. 1, at p. 13. 1491894] 2 Ch. 239, at p. 261. 
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now be made for a very much smaller amount, and consequently would not 
yield, if it were sold, the price expended in making it.”’*°° 

[t will be noted of the passages which have been quoted that two different 
concepts of depreciation are involved. Davey Q.C. used the term to mean 
a fall in market value. Depreciation in this sense is measured by the differ- 
ence between the selling price of the same asset at two different dates. 
Buckley Q.C. adopted the test of replacement. Depreciation in this sense 
is measured by the difference between the present value of the old asset 
and the present value of a hypothetical new asset with which it could be 
replaced. Stirling J. seems to have combined the two views of depreciation. 

Ordinarily, accountants adopt neither of these concepts of depreciation. 
The objection to the replacement test is that the company may decide not 
to replace the asset when it or its usefulness finally expires. A business 
probably replaces an asset with one precisely similar in rare instances 
only.*** From the consumers’ point of view, the replacement test operates 
unfairly because it imposes on them, via the selling price of the product, 
the burden of the excess of replacement over original cost during the life 
of the depreciating asset.'®* 

An objection to the market price test is that it is predicated upon the sale 
of an asset where no sale is really contemplated.'** Moreover, an asset may 
be in process of exhaustion even though there happens to be no decline in 
market value. 

Accountants reject both the market price and replacement theories of 


11895] 2 Ch. 245, at p. 254. Of the three cases only Wilmer v. McNamara and 
Co., Lid., dealt with depreciation proper. The Neuchatel Case involved depletion; the 
Verner Case, a decline, albeit permanent, in the market value of securities. See also: 
Salisbury v. Metropolitan Railway Co., (1870) 22 L.T. 839, at p. 840; Re Oxford Benefit 
Building and Investment Society, (1886) 35 Ch.D. 502, at p. 514; Verner v. General and 
Commercial Investment Trust, [1894] 2 Ch. 239, at p. 266; Re Kingston Cotton Mill Co., 
(No, 2), [1896] 1 Ch. 331; Bond v. Barrow Haematite Steel Co., [1902] 1 Ch. 352, at p. 367. 

'1United Railways and Electric Co. of Baltimore v. West, (1930) 280 U.S. 234, at 
p. 268, note 25; E. A. Saliers, Depreciation, Principles and Applications (New York, 
ed. 3, 1939), p. 28: ‘'... There is, in a society constantly being affected by new inven- 
tions and changing methods, little actual replacement of specific property.’ See also 
p. 29, and H. R. Hatfield, Accounting (New York, 1927), p. 139. 

2Saliers, op. cit., p. 110; United Railways and Electric Co. of Baltimore v. West, 

1930) 280 U.S, 234, at p. 266. 

68**There is a logical incongruity in entering upon the books of a corporation as 
the capital value of property acquired for permanent employment in its business and 
still retained for that purpose, a sum corresponding not to its cost but to what probably 
might be realized by sale in the market. It is not merely that the market value has not 
been realized or tested by sale made but that sale cannot be made without abandoning 
the very purpose for which the property is held .. ."’ (per Pitney J. in La Belle Iron 
Works v. U.S., (1921) 256 U.S. 377, at pp. 393-4). See also Bonbright, op. cit., p. 954, 
ind L. R. Dicksee, Advanced Accounting (London, 1903), p. 5. 
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depreciation because they involve the extreme inconvenience of periodic 
revaluations,*** and because they result in unequal and uncertain charges 
in successive years.’** Again, both theories of depreciation result in the 
charging of one expense of the business in a way which differs from the 
treatment of all other expenses. They establish conjectural tests for the 
computation of depreciation whereas all other expenses are charged on the 
basis of actual outlay. Rent, for example, is charged according to the amount 
actually paid, and not according to the amount which may be paid under the 
next lease or the amount which would be paid under a hypothetical lease 
negotiated contemporaneously with the payment of the actual rent.’*® 
The orthodox accounting concept of depreciation is based on original 
cost rather than “value” as determined by market price, replacement cost, 
or any other technique.’*’ It is based on the incontrovertible premise that 
assets become exhausted by wear and tear, or obsolescent, and that this 


exhaustion or obsolescence is a business expense as much as the cost of 


raw materials.’** For the accountant, therefore, the purpose of depreciation 


4R. H. Montgomery, Auditing, Theory and Practice (ed. 4, New York, 1927), 
p. 676, holds that fluctuations in market or reproduction value should be ignored be- 
cause they are attributable to economic conditions outside of and uncontrolled by 
business. But according to Fletcher Moulton L. J. all fluctuations in market v 
should, strictly speaking, be considered in determining profits, but in practice ar 
simply because of the greater convenience of charging depreciation by fixed percenta 
of original cost (Re Spanish Prospecting Co., Ltd., |1911] 1 Ch. 92, at pp. 99-100). 
also United Railways and Electric Co. of Baltimore v. West, (1930) 280 U.S 
pp. 289-91. According to L. R. Dicksee, Advanced Accounting (London, 1903), 
fluctuations of market value should be ignored because they have no fixed relation to 
the earning capacity of the depreciating assets. 

1S],. R. Dicksee, Depreciation, Reserves and Reserve Funds (London, 1907), at 
6-7; Saliers, op. cit., p. 29. 

“6 United Railways and Electric Co. of Baltimore v. West, (1930) 280 U.S. 234, 
p. 266, per Brandeis J. with whom Holmes J. concurred. 

4'Montgomery, op. cit., p. 683; United Railways and Electric Co. of Baltimore 
v. West, (1930) 280 U.S. 234, at pp. 265-6; Depreciation in 5 Encyclopedia of the Social 
Sciences (New York, 1932), pp. 98-9. 

8Montgomery, op. cit., p. 676. Cf. U.S. National Coal Association’s Report and 
Suggestions of Committee on Standard System of Accounting, etc., May, 1919, cit 
by Montgomery at p. 760: “Capital investment in a coal mine is not a permanent 
asset; it is only an outlay preliminary to the extraction of coal; it is merely an advanced 
or deferred charge upon future income, which capital, if recovered, must be recovered 
with the current expenses of operation out of the proceeds of coal sold.” This is ¢ 
for depreciation as for depletion. See J. H. Burton, Sinking Funds, Reserve Funds, 
Depreciation (London, 1922), p. 37; Dicksee, Depreciation, Reserves, and Reserve 
p. 3; Hatfield, Accounting, p. 146; Bonbright, op. cit., pp. 904, 921; Saliers, 
pp. 28, 29, 32; Badham v. Williams, (1902) 86 L.T. 191, at p. 192; Thomas v 
1912) 106 L.T. 49; Ammonia Soda Co., Lid. v. Chamberlain, [1918] 1 Ch. 266, 
See also Brande J. in United Railways and Electric ¢ f Baltimore v 
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allowances is to charge against receipts that part of the original cost which 
can be considered roughly attributable to the operations of the accounting 
period.**® The technique of allowing for depreciation on the basis of 
original cost may result in a rough correlation with the annual fall in value, 
but the purpose is to prorate operating costs and not record current values. 

(b) The repeated illustration of the railway in the dividend cases may 
be evidence of another misconception by the courts of the nature of the 
allowance for depreciation. The Regulation of Railways Act, 1868,1° 
prescribed the double-account form of balance sheet for railways. This form 
of accounting, which will be described more fully below, was prescribed on 
the assumption that repairs and renewals would maintain a railway in a 
state of permanent efficiency so as to eliminate the need for depreciation 


reserves. 


Even in Davison v. Gillies,’** which is often referred to as an enlightened 


decision on depreciation,’** there are dicta in the opinion of Jessel M.R. 
which suggest that depreciation allowances are intended merely to provide 
for deferred maintenance, i.e., for repairs which should have been but have 
not been effected, or for repairs which will become necessary in the 
future.’® 


280 U.S. 234, at pp. 260, 261, 263, 264: ‘‘The depreciation charge is an allowance made 
pursuant to a plan of distribution of the total net expense of plant retirement. It is a 
bookkeeping device introduced in the exercise of practical judgment to serve three 
purposes. It preserves the integrity of the investment .... It serves to distribute 
equitably throughout the several years of service life the only expense of plant retire- 
ment which is capable of reasonable ascertainment—the known cost less the estimated 
salvage value. And it enables those interested, through applying that plan of distri- 
bution, to ascertain, as nearly as possible, the actual financial results of the year's 
operation.” 

4°Montgomery, op. cit., p. 675. According to L. R. Dicksee, Depreciation, Re- 
serves, and Reserve Funds, p. 16, the speculative character of the estimate of depreciation 
“has in all probability tended in no small degree to foster the misconception that all 
provision for Depreciation is an optional matter, rather than a matter of stern necessity.” 
See Bond v. Barrow Haematite Steel Co., [1902] 1 Ch. 352, at p. 367. 

16931 and 32 Vict., c. 119. 161(1879) 16 Ch.D. 347n. 

‘Reiter, op. cit., at pp. 32-3; Weiner, op. cit., at p. 1051. 

83For example: “Shipowners ... generally reckon so much a year for depreciation 
of a ship as it gets older . . . because they know a certain sum must be set aside each 


year to meet the extra repairs of the ship as it gets older.” From year to year, 
as the line got older it would get worse, and would, no doubt, require a larger expenditure 
every year for repairs and renewals, as a general rule—I say as a general rule, because 
sometimes the repairs may be so extensive as to make the renewal of a large portion of 
the line required in one year, and then the next year there might be a falling off in the 
amount required; but, as a general rule, as the line got older it would require more 
money” (at p. 349n.). See also Kehoe v. The Waterford and Limerick Ry. Co., (1888) 
21 L.R. Ir. 221, at p. 238, and Cox v. Edinburgh Tramways Co., (1898) 6 Sc. L.T.R. 63. 
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A depreciation reserve is not, however, provision for repairs. Repairs 
may at best retard the ultimate exhaustion of an asset; they cannot prevent 
final exhaustion.’** Nor can repairs prevent obsolescence. In fact, the more 
the life of an asset is prolonged, the more likely it is that it will be overtaken 
by obsolescence.'® It follows, then, that a liberal maintenance policy may 
possibly reduce the amount of the periodic depreciation allowance, but it 
cannot wholly eliminate the need for it.’°° 

(c) There are dicta in the dividend cases which suggest that some of 
the judges have considered depreciation reserves to be set aside from 
profits.** The origin of this belief is probably article 7+ of table A of the 
Companies Act of 1862: “The Directors may, before recommending any 
Dividend, set aside out of the Profits of the Company such Sum as they 
think proper as a reserved Fund to meet Contingencies, or for equalizing 
Dividends, or for repairing or maintaining the Works connected with the 
Business of the Company, or any Part thereof...’'®* This article, or one 
substantially similar, had been adopted by the companies concerned in a 
number of dividend cases.'®® It follows quite simply that if dividends may 
be paid from profits, and depreciation reserves are set aside from profits, 
the creation of such reserves is not essential before profits are divided. 


In actual business, of course, no business man would pretend that depreci- 


ation reserves are created from profits. There are no profits until depreci- 


ation has been charged.'*° 

64Saliers, op. cit., p. 71; Thomas v. Crabtree, (1912) 106 L.T. 49 

16** Under competitive conditions plant and equipment units are ruthlessly scrapped 
whenever cheaper output can be obtained through more efficient apparatus, and in 
many industries obsolescence is the most important cause of depreciation” (5 Encyclo- 
pedia of the Social Sciences, p. 99) 

166C{. Lindheimer v. Illinois Bell Telephone Co., (1934) 292 U.S. 151, at p. 167: 
‘Broadly speaking, depreciation is the loss, not restored by current maintenance, which 
is due to all the factors causing the ultimate retirement of the property.” 

187 Verner v. General and Commercial Investment Trust, |1894] 2 Ch. 239, at p. 258; 
Fisher v. Black and White Publishing Co., |1901; 1 Ch. 174; Bond v. Barrow. Haematite 
Steel Co., [1902] 1 Ch. 352, at pp. 367-8. See also the income-tax cases: Forder v. 
Handyside, (1876) 1 T.C. 65 and The Naval Colliery Co., Lid. v. C.I.R., (1927-8) 12 
r.C, 1018, at p. 1044. Cf. some early American cases: Eyster v. Centennial Board of 
Finance, (1876) 94 U.S. 500; U.S. v. Kansas Pacific Ry. Co., (1878) 99 U.S. 455; Park 
v. Grant Locomotive Works, (1885) 40 N.J. Eq. 114, 3 A. 162; People v. San Francisco 
Savings Union, (1887) 72 Cal. 199, 13 P. 498. 

16825 and 26 Vict., c. 89 

16°F or example: Davison v. Gillies, (1879) 16 Ch.D. 347n.; Lambert v. The Neuchatel 
Isphalte Co. (Ltd.), (1882) 51 L “h. 882; Lee v. Neuchatel Asphalte Co., (1889 
411 Ch.D. 1; Verner v. General and Commercial Investment Trust, [1894] 2 Ch. 239; 
Fisher v. Black and White Publishing Co., |1901] 1 Ch. 174. In the Neuchatel Case 

ors were empowered to set aside a reserve from ‘‘net profits.” 


Davison v. Gillies, (1879) 16 Ch.D. 347n.; Dent v. London Tramways Ci 
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(d) On several occasions the judges have shown that they considered 
depreciation to be the opposite of appreciation, i.e., increase in market 
value. They then held that since it would be improper for a company to 
divide the unrealized appreciation of its fixed assets, the company should 
not be compelled to make any provision for depreciation.’*t The alleged 
relation between appreciation and depreciation is valid only if depreciation 
is interpreted to mean a fall in market value. Depreciation is not the con- 
verse of appreciation if used in the accounting sense, in which it means 
not a fall in value but an amortization of original cost.’** 

Moreover, depreciation in the sense of exhaustion by wear and tear is 
a realized loss,'** and, therefore, cannot be considered the converse of an 
unrealized gain. Although it would be improper to divide an unrealized 
‘ 


gain,'** since it is not and may never be a real gain,'*® this can have no 


bearing on the propriety of making an allowance for a realized loss. 


16 Ch.D. 344; Glasier v. Rolls, (1889) 42 Ch.D. 436, at p. 453; Verner v. General and 
Commercial Investment Trust, [1894] 2 Ch. 239, at p. 268; Bond v. Barrow Haematite 
Steel Co., [1902] 1 Ch. 352, at p. 358; The Alianza Co. v. Bell, (1904-6) 5 T.C. 60, at 
p. 71; Thomas v. Crabtree, (1912) 106 L.T. 49; Saunders, op. cit., at p. 414. 

11Lee v. Neuchatel Asphalte Co., (1889) 41 Ch.D. 1, at p. 26; Bolton v. Natal Land 
and Colonization Co., |1892| 2 Ch. 124; Verner v. General and Commercial Investment 
Trust, [1894] 2 Ch. 239, at p. 258; Cox v. Edinburgh Tramways Co., (1898) 6 Sc. L.T.R. 
63, at pp. 64, 65; Re National Bank of Wales, Ltd., {1899} 2 Ch. 629, at p. 640; J. and 
R. O' Kane and Co. v. C.I.R., (1920-2) 12 T.C. 304, at pp. 336-7. In the Neuchatel Case 
Lopes L. J. thought that a company could not be compelled to make any allowance for 
depreciation because the corollary would otherwise be that it could divide unrealized 
appreciation. In the Bolton Case Romer J. asserted that on the basis of the Neuchatel 
Case unrealized appreciation could not be divided, and this seems to have reinforced 
his opinion that losses of capital could be ignored in calculating profits. 

'?Bonbright, op. cit., pp. 924-5. 

“This is not always understood. See, for example, Dovey v. Cory, {1901} A.C. 
177, at p. 494; Bond v. Barrow Haematite Steel Co., |1902] 1 Ch. 352, at p. 367 

'4English courts have gone so far as to allow depreciation or losses to be written off 
against unrealized appreciation (Lee v. Neuchatel Asphalte Co., (1889) 41 Ch.D. 1 
semble); Ammonia Soda Co., Ltd. v. Chamberlain, [1918] 1 Ch. 266). It is difficult to 
see why this should be allowed, overlooking the fact that it seems from the cases that 
depreciation or losses of fixed assets may be ignored completely, since depreciation and 
unrealized appreciation are not the converse of each other. If depreciation can be 
written off against unrealized appreciation, why should it be improper to treat such 
appreciation as a direct addition to profits? (Bonbright, op. cit., p. 938 But the 
courts have been unwilling to permit this (Lee v. Neuchatel Asphalte Co., (1889) 41 Ch.D. 
1, at p. 26; Bolton v. Natal Land and Colonization Co., |1892] 2 Ch. 124, at p. 133; 
Verner v. General and Commercial Investment Trust, [1894] 2 Ch. 239, at p. 258; Foster 
v. New Trinidad Lake Asphalt Co., Ltd., |1901] 1 Ch. 208, at p. 211; Ammonia Soda Co., 
Lid. v. Chamberlain, {1918} 1 Ch. 266, at p. 277). Yamey (op. cit., at p. 284) cites the 
Ammonia Soda Co. Case as authority for the proposition that unrealized appreciation 
may be divided, but the case does not establish that at all. Moreover, that was not a 
case of appreciation based on an increase in market value, but a re-appraisal based on 
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(4) The Influence of the Double-Account Form of Balance Sheet 

It has been suggested that one of the formative influences in the develop- 
ment of the law with respect to fixed assets was the ‘“‘double-account” form 
of balance sheet.'7® The origins of this form of balance sheet are obscure, 
but it seems to have been developed in the nineteenth century for certain 
“parliamentary” companies, i.e., companies created by special Act of parlia- 
ment and regulated by general statutes governing all companies of a 
particular type.**’ 

The premise upon which the double-account form is based is that a 
business consists of two departments, an operating and a financing branch. 
The financing branch raises the money, by the issue of share capital or 
borrowing, or by both, purchases the “permanent” assets, and provides the 
operating branch with working capital. The operating branch invests the 
working capital in floating assets and carries on the business. The double- 
account balance sheet seeks to picture this distinction. It is divided into 
two parts. One, the “capital account,” shows the expenditure on “perman- 
ent” assets and the moneys raised with which to meet such expenditure. 
The other, sometimes called the “general balance sheet,” shows the floating 


assets and liabilities arising in the course of carrying on the undertaking.'® 


the discovery of further resources. English courts permit the division of the realized 
appreciation of fixed assets provided that capital remains intact after the dividend 
Lubbock v. British Bank of South America, |1892] 2 Ch. 198; Foster v. New Trinidad 
Lake Asphalt Co., Ltd., [1901] 1 Ch. 208; Cross v. Imperial Continental Gas Association, 
[1923] 2 Ch. 553). 

t i 


\n increment in the value of fixed assets is not even a contemplated cash receipt, 
since it is pre bably not intended to dispose of the assets Bonbright, op. cil., p 954: 
Dicksee, Depreciation, Reserves, and Reserve Funds, p. 45; Reiter, op. cit., at p. 210 
For this reason, the dictum by Peterson J. in theAmmonia Soda Co. Case (at p. 27 
is no general rule preventing the writing off of depreciation against appre¢ 
ause it is customary to bring stock and book debts into profit and loss although 
not realized, is misleading he purpose of the business is to convert stock and book 
debts into cash as soon as possible, and they will probably realize something come 
what may. There is no intention to realize fixed assets and they may never realize 
invthing. A further reason for refusing to permit the division of unrealized appre¢ 
ition is that the appreciation is not certain and may be merely transient (Reiter, 


cu., at p 242; Dicksee, « an l ccounting, Pp. 0 Reiter also says that a ft d ( 


«l 
is always of the same value to a going concern so long as it is retained (op. cit., at p. 242). 


Bonbright strenuously denies this (op. cit., p. 954, note 109 

‘Reiter, op. cit., at pp. 25, 76 

“See, for example: Regulation of Railway ct, 1868 (31 and 32 Vict., c. 119 
L.R. Dicksee, Auditing (ed. 9, London, 1912), pp. 565-71); Gasworks Clauses Act 
(1847) Amendment Act, 1871 (34 and 35 Vict., c. 41), s. 35 and sched. B; Railway 
Companies Act, 1889 (52 and 53 Vict., c. 577), s. 3. See also F. Key, Water Companies’ 
Accounts (London, 1903), pp. 27-8, 49, 51, and Reiter, op. cit., at pp. 23, 31 

‘Dicksee, Auditing, pp. 263-4. 
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FIXED AND CIRCULATING CAPITAL 


Thus, these two accounts segregate the fixed from the circulating assets*’® 
and are in contrast with the more usual single-account form of balance sheet 
which lists all the assets. 

The adoption of the double-account form is to be explained by reference 
to the nature of the companies for which it was prescribed. The statutes 
creating or regulating these companies set forth the limited and closely 
defined objects which they were to pursue. The capital account was intended 
to show shareholders and debenture-holders at all times that their money 
had been spent for the lawful purposes of the company.**® Thus, the fixed 
assets purchased with that money were not merely shown in a separate 
account, but were also carried at cost throughout the life of the company, 
since no matter what happened to those assets, it continued to be true 
that the amounts shown in the capital account had been expended in their 
purchase.*** But isolation in the accounts tended to produce the impression 
of isolation in fact.*** It was easy to draw the inference that nothing which 
happened to the fixed assets affected the operating branch of the company. 
Dividends could thus be paid if there was an excess of operating receipts 
over expenditures, without regard to any impairment in the value of fixed 


assets.18% 


Another feature of the companies which were compelled to adopt the 
double-account form of balance sheet was that their fixed assets were 
numerous and diversified. They were usually “public-service” undertakings 


such as gas, electricity, water, or railway companies. It seems to have been 
assumed that the cost of maintenance or replacement of the assets as they 


wore out would be fairly constant and would eliminate the need for depreci- 
ation allowances.'* 


"94 therton v. British Insulated and Helsby Cables, Ltd., (1925-6) 10 T.C. 155, at p. 206. 

'S°Dicksee, Advanced Accounting, p. 126. 

"Dicksee, Auditing, p. 191. Alternatively, it is possible that the theory of always 
showing these assets at cost was that maintenance in a state of constant repair and 
efficient working order was a charge against revenue and hence eliminated the need for 
depreciation. See Reiter, op. cit., at p. 25; R. B. Kester, Advanced Accounting (New 
York, 1934), vol. IT, pp. 43-4. 

‘2Dicksee, Auditing, p. 193; Hatfield, Accounting, pp. 8,247. Cf. P.-J. Esquerré, 
The Applied Theory of Accounts (New York, 1923), pp. 410-13. 

1S8Pixley, op. cil., pp. 409-10 

1SDicksee speaks disparagingly of this idea and attributes it to the lawyers and not 
the accountants. “One seems to see in it the well-known affection of the Chancery 
Division for a Cash Statement, as well as its rooted distrust of all accounts framed upon 
any other basis’’ (Advanced Accounting, p. 129). Maintenance and repair are recorded 
on an actual disbursement or “‘cash"’ basis, depreciation on an estimated basis. (Cf. 
Thomas v. Crabtree, (1912) 106 L.T. 49.) In the United States there has been a certain 
umount of support for what has been called the ‘‘plant immortality” theory in con- 
nexion with the valuation of public utilities for rate-making purposes. According to 
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It need hardly be said that the adoption of a particular form of account- 
ing should not determine the law as to what constitutes divisible profits,’* 
particularly in cases where that form of accounting is not required by law. 
Nevertheless, the adoption of the double-account form has been given 
decisive effect in at least one case. In Wall vy. London & Provincial Trust, 
Ltd.,**° the company concerned, an investment trust, had employed the 
double-account form of balance sheet. The articles provided that dividends 
should be payable only from net profits arising from the business, and that 


gains or losses resulting from a change of investments should be disregarded 


in calculating profits. The company redeemed certain debentures of its 
own at a discount, and claimed the right to bring this gain into the revenue 
account as divisible profit, notwithstanding that the value of its investments 
had suffered a decline large enough to absorb the gain from the discount. 
Younger J. held that where the double-account form is prescribed, the 
company may divide the credit balance on the revenue account and ignore 
a loss on the capital account, but there is an unbridgeable gap between the 
two accounts, so that a gain on capital account cannot be carried to the 
revenue account, regardless of the value of the remaining capital assets. 
If a company wishes to take advantage of an appreciation in capital values, 
it must adopt the single-account system. In this case, the redemption of 
bonds was a transaction affecting the capital account, and, as in the case of 
the appreciation of capital assets, there was no bridge to the revenue 
account.'* 

The Wall Case discusses the effect of the double-account form on ap- 
preciation of the value of fixed assets. It is the only dividend case in which 
the effect of this system of accounting is expressly acknowledged, but there 


is evidence that it has been an important influence in the development of the 


this theory, where there is a plant composed of a large number of assets of relativel) 
small values and diversified ages, once that plant reaches maturity, maintenance and 


renewals eliminate the need for depreciation allowances. ‘The only depreciation tl 


need be considered 


, it is argued, is deferred maintenance, i.c., maintenance which 
have been but has not been effected. In rebuttal, it has been pointed out that 
maintenance policy can at best retard but cannot prevent the march to the scrap hi 
Furthermore, where there is an enterprise consisting of numerous interrelated ass 
forming an organic whole, larger depreciation reserves are needed than in other under- 
takings because the obsolescence of one asset may affect the usefulness of related ass 
or conceivably the whole enterprise (Bonbright, op. cit., pp. 207-11, 1128; Unit 
Railways and Electric Co. of Baltimore v. West, (1930) 280 U.S. 234, at pp. 280-5; E. ( 
Goddard, ‘The Interest of Public Utility Ratepayers in Depreciation” in 48 Harvard 
Law Review (1935), at pp. 730 ff.; “Depreciation” in 5 Encyclopedia of the S 
Sciences, p. 99 

Reiter, op. cit., at p. 80 186[1920] 1 Ch. 45 


'iFor a penetrating analysis of this case, see Reiter, op. cit., 
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law on the depreciation or loss of fixed assets.*** Thus, in the Neuchatel 
Case there are dicta in which the judges, when talking about the accounting 
aspects of the case, seem to have had the double-account balance sheet in 
mind, even though the company probably was not required to adopt it. 
The views of Younger J. in the Jl’all Case are closely related to the 
dictum of Lopes L.J. in the Neuchatel Case that “the capital and the revenue 
accounts appear... to be distinct and separate accounts, and, for the pur- 
pose of determining profits accretions to and diminutions of the capital 
are to be disregarded.’’'*” 

It is significant that in the cases decided before the Neuchatel Case in 
which it was said or implied that losses must be made good from receipts 
before there can be divisible profits, the judges based their views upon the 
single-account form of balance sheet. 

In order to ascertain the profits earned and divisible at any given time the balance- 
sheet must contain a fair statement of the liabilities of the company, including its 
paid-up capital; and, on the other hand, a fair or more properly bona fide valuation of 


assets; the balance, if in favour of the company, being profits.19° 


A balance sheet or summary of accounts would shew on the one hand all the assets, 
and on the other hand all the liabilities of the company, and it was only from that sort 
of statement that any safe conclusion could be drawn as to the question whether there 


had been profit for the half-year or not, and whether any and what dividend should be 
declared.!*! 


In a case,'’* decided five years after the Neuchatel Case, in which the 


first of these two passages was quoted and relied upon, Vaughan Williams J. 


seems to have been aware of the inconsistency between the single-account 
and double-account views of divisible profits, but he held that he was bound 
by the principle established by the Neuchatel Case. This he took to be that 
“profits are... the excess of the current gains over the working expenses, 


as shown by revenue accounts as distinguished from capital accounts.’’?** 


ISSTt is an interesting fact that in none of the leading cases was the double-account 
form mandatory either by statute or under the articles. In fact, it is not impossible that 
compani_s not required to adopt this form of balance sheet did adopt it in order to 
divide the excess of current receipts over current expenditures without allowing for 
depreciation of fixed assets or making good impairments in their value. See Wall v. 
London and Provincial Trust, Ltd., |1920| 1 Ch. 45, at p. 48. 

189(1889) 41 Ch.D. 1, at p. 25. 

Lord Shand in Liquidators of City of Glasgow Bank v. MacKinnon, (1882) 9 Ret. 
535, at p. 602, cited in Re London and General Bank, Ltd., (1894) 72 L.T. 227, at p. 229. 

1%1Kindersley V.C. in Re Portsmouth Banking Co., (1866) L.R. 2 Eq. 167, at p. 175. 
Cf. Re Ebbw Vale Steel, Iron and Coal Co., (1877) 4 Ch.D. 827, at pp. 831-2; Stringer’s 
Case, (1869) L.R. 4 Ch. App. 475, at p. 492. 

1%2Re London and General Bank, Ltd., (1894) 72 L.T, 227. 

1S Tbid., at p. 229. 
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In the Verner Case Buckley Q.C. argued that this was the principle of 
the Neuchatel Case.°* Again, in Wilmer v. McNamara and Co., Ltd.,* 
he argued that the Verner Case dealt only with an accounting problem, the 
problem of distinguishing between capital and revenue accounts: “The 
capital account shews how you have spent your money, and in revenue 
account you must shew how you have dealt with the assets thus acquired, 
and whether, after providing for the wearing out of circulating capital— 
that which is consumed in earning profits—there results a balance to the 
credit of that account. If so, then you are entitled to divide it as profit.’’’®* 

For the ordinary shareholders, who sought to restrain the payment of a 
dividend to the preference shareholders unless reserves were created for 
losses and depreciation of fixed assets, it was argued that the form of 
accounting relied upon by Buckley Q.C. might be appropriate for an 
investment company as in the Verner Case but could not be appropriate 
for an ordinary trading company. In the case of a trading company, the 
debit or credit balance of the (single-account) balance sheet must be carried 
to the profit-and-loss account in order to determine divisible profits.’ 
This argument failed. Stirling J. held that the Verner Case and Neuchatel 
Case had made it untenable. 


(3) The Influence of the Income Tax 
There is no direct evidence in the dividend cases that the income tax 


has been an influence in the development of dividend law.'** However, it 
is not unreasonable to presume that concepts of income for tax purposes 


should have influenced the minds of those seeking to formulate concepts 


of profits for dividend purposes.’*® This presumption becomes much 
stronger when it is shown that there is an extraordinary similarity in the 
treatment of depreciation and loss of fixed assets for income tax and 


dividend purposes, and that the law was first established in the field of the 
income tax.*°° 


In computing the taxable “profits or gains” of a trade no deduction 


is allowed for the loss,?” depletion,*°* or depreciation*® of fixed assets, 


19411894] 2 Ch. 239, at p. 261. 19/1895] 2 Ch. 245. 

1% Jhid., at p. Zl. 197 Thid., at pp. 250, 252 

The terms, although not the concepts, ‘‘fixed’ and ‘circulating’ seem to have 
been adopted in the income-tax cases after they first appeared in the dividend decisions. 

19Cf., Caledonian Ry. Co. v. Banks, (1880) 1 T.C. 487, at p. 500. 

20°See Coltness Iron Co. v. Black, (1879-81) 1 T.C. 287, at pp. 307, 308, 316. 

201 Coltness Iron Co. v. Black, (1879-81) 1 T.C. 287, at p. 308; Smith v. Westinghouse 
Brake Co., (1888) 2 T.C. 357; Atherton v. British Insulated and Helsby Cables, Lid., 
(1925-6) 10 T.C. 155, at p. 206; The Naval Colliery Co., Ltd. v. C.I.R., (1927-8) 
12 T.C. 1018. 

202Coltness Iron Co. v. Black, (1879-81) 1 T.C. 287; The Alianza Co., Lid. v. Bell, 
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except the depreciation of plant and machinery and certain buildings which 
house plant and machinery. 

Strange as it may seem, one of the reasons for refusing to permit 
deductions for depreciation or depletion is the belief which was held when 
the income tax was first imposed that it was “a temporary visitation” 
only.*°* “It was natural that a short range view should be taken of what 
constituted income. When the tax was considered liable to disappear at 
any moment, long range considerations—considerations that involve looking 
before and after the year of assessment—were ignored in favour of a view 
that confined itself narrowly to the year of assessment and refused to look 
at what might happen in a future in which Income Tax might bear no 
part.”*°° Thus, although repairs and renewals actually effected in the 
year of assessment might be deducted, no allowance could be permitted for 
depletion or depreciation. Such allowances were considered provision for 
the future. It is true that once it began to appear that the tax might be 
permanent, some bodies of commissioners permitted unauthorized deduc- 
tions for depreciation, and in 1878 statutory recognition was given to this 
practice so far as the wear and tear of plant and machinery were con- 
cerned.*"" Even this depreciation was not treated as a working expense 
of the years that entered into the average on which assessment of the tax 
was based, but was to be deducted from the average when arrived at.?°” 

The refusal of any deduction for a loss of fixed assets has been explained 


on the ground that the commissioners of internal revenue, in assessing the 


(1904-6) 5 T.C. 60, 172. The Finance Act, 1941 (4 and 5 Geo. VI, c. 30), s. 31, provides 
for an allowance for abnormal depletion for the purposes of the Excess Profits Tax in the 
case of the increased production of certain oils and metals. The treasury must certify 
that the increased output is in the national interest in connexion with the prosecution 
of the war. 
203 Forder v. Handyside, (1876) 1 T.C. 65; Smith v. Westinghouse Brake Co., (1888) 
2 T4. sen 
2%Report of the Royal Commission on the Income Tax, 1920 (Cmd. 615), para. 208. 
Ibid. The income tax is still imposed afresh each year by the annual Finance 
\ct, and the annual character of the tax is still a postulate upon which decisions may 
be based. See, for example, Martin v. Lowry, [1926] 1 K.B. 550, at p. 556. 
2%The rationale of this exception seems to have been that the allowance for wear 
ind tear of plant and machinery was merely the equivalent of renewals and repairs 
1920 Report, paras. 180, 206). In 1918 an allowance, based on annual value, was 
introduced for certain types of premises. This was intended to provide for the excep- 
tional depreciation of such premises caused by the vibration of machinery. ‘The 1920 
Report recommended deductions for the depreciation of all physical assets, provided 
their life was not more than thirty-five years. See paras. 186-9, 191. It did not recom- 
mend deductions for depletion (paras. 182, 184, 185, 191, 196), or for changes in the 
value of fixed assets (para. 183). 
2071920 Report, paras. 209, 216. Cf. Forder v. Handyside, (1876) 1 T.C. 65. 
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tax, are concerned only with the gains and profits of a trader in the year of 
assessment, and not with his capital position, his wealth, at one time as 
compared with another. Changes in the value of circulating assets determine 
the gains or losses for the period of assessment.*°* Changes in the value of 
fixed assets merely affect tht trader’s capital position.*°* In other words, 
the Income Tax Acts contemplate that the accounts of a business will be 
kept on the double-account system.*’® <A loss of fixed capital will affect 
only the capital account, but not the revenue account, and it is on the results 
shown by the latter that the tax is levied. 

The question which naturally arises is whether concepts valid for the 
determination of taxable profits have any necessary relation to the determin- 
ation of profits for dividend purposes. This depends on the policy of the 
income tax. This, it has been said, is “that every one shall contribute to 
the necessities of the State in proportion to the income of which he has 
the immediate command, without any consideration of the true character of 
that income, or whether it is derived from the annual return of the 
invested capital, or from the expenditure of the capital itself.”*"' The tax 
is levied, not according to this or that philosophical theory of income,?’* 
but according to the amount of “spendable’’ income which the man in the 


street would consider that he has at his immediate disposal.*'* Income from 


this point of view is the difference between current trading receipts and 


current trading expenditures.*"* This is almost the least philosophical of 
all concepts of income,*!® but it is one which has been defended as no less 

208The City of London Contract Corp., Ltd. v. Styles, (1887) 2 T.C. 239, at p. 244; 
John Smith and Son v. Moore, (1921) 12 T.C. 266, at pp. 282-3; Golden Horse Shoe 
(New) Ltd. v. Thurgood, (1933-4) 18 T.C. 280, at p. 300; Van Den Berghs v. Clark, 
[1935] A.C. 431, at p. 443 

20°Coliness Iron Co. v. Black, (1879-81) 1 T.C. 287, at p. 308; Golden Horse 
New) Ltd. v. Thurgood, (1933-4) 18 T.C. 280, at p. 300 

°Coltness Iron Co. v. Black, (1879-81) 1 T.C. 287, at p. 308; Edinburgh . 
Cemetery Co. v. Kinmont, (1889) 2 T.C. 516; Atherton v. British Insulated 
Cables, Ltd., (1925-6) 10 T.C. 155, at p. 206 

* Edinburgh Southern Cemetery Co. v. Kinmont, (1889) 2 T.C. 516, at p 
Coltness Iron Co. v. Black, (1879-81) 1 T.C. 287 

*12[n fact, it has been said that “the very aim and object of the Income Tax 
seem to have been to prevent the principles which a political economist would apy 
from applying to cases under those Acts’”’ (Holker A. G., arguendo, in Andrew Knowle 
and Sons, Ltd. v. McAdam, (1877) 1 T.C. 161, at p 164 

13Cf. Yamey, op. cit., at p. 297: “One merit of the Lee rule is that it brit 
dividend fund into close alignment with the available fund of cash resources.’ 

*4The City of London Contract Corp., Ltd. v. Styles, (1887) 2 T.C. 239, at 


*4Qne might perhaps say the least philosophical concept but fo 


expenditures for fixed assets are not deductible and receipts from the sak 


are not taxable. See Van Den Berehs v. Clark, |1935) A.C. 431, and Lachs, op. cil., 


at p. 148. The most unsophisticated view of profits would be a “strictly cash”’ 





FIxED AND CIRCULATING CAPITAL 


fair than any other from the point of view of the taxpayer's ability to pay.’ 
The policy of the income tax, which is to tax the sum which remains 
in the till at the end of the trading year, is clearly not a sound one for a 
business enterprise to adopt in determining divisible profits. The policy of 
the average business man, as distinguished from the wild speculator, is to 
ensure for himself a steady income over as long a period of years as possible. 
He must, therefore, look to the maintenance of his capital and not divide 
as profits part of that capital which has been transmuted into current 
receipts.*'* This has been recognized by some of the judges in the tax cases. 
Thus, it has been said in explaining the income tax in several cases, that 


profits in a “trader’s sense” are by no means profits for the purposes of 


the income tax.”** And the judges have recognized that profits in the 
trader’s sense are those which remain after allowance has been made from 
receipts for depreciation, depletion, or loss of fixed assets.7*° 


JoserH GOLD 
Washington, D.C. 


one—the difference between all receipts and all expenditures. (Cf. Bonbright, op. 
cit., pp. 898-9). 

2161920 Report, para. 184. 

*\7Hayek, op. cit., pp. 296-9. 

18Edinburgh Southern Cemetery Co. v. Kinmont, (1889) 2 T.C. 516, at p. 529; The 
Alianza Co., Lid. v. Bell, (1904-6) 5 T.C. 60, at p. 73; The Naval Colliery Co., Ltd. v. 
C.I.R., (1927-8) 12 T.C. 1018, at p. 1035. Thus, the way in which a company disposes 
of its receipts is not conclusive of the question whether they represent taxable profits 
Beams v. Weardale Steel, Coal and Coke Co., Ltd., (1937) 21 T.C. 204, at p. 308). Cf. 
Caledonian Ry. Co. v. Banks, (1880) 1 T.C. 487, at p. 500. 

19Coltness Iron Co. v. Black, (1879-81) 1 T.C. 287, at pp. 308, 315-16; The Alianza 
Co., Ltd. v. Bell, (1904-6) 5 T.C. 60, at p. 71. 





THE JURIDICAL NATURE OF REQUISITION 


EQUISITION is but one of the juridical institutions whereby the 

modern state, in the exercise of its sovereignty, secures the property 
and personal services necessary for the performance of its functions. That 
the end is truly basic can be doubted by no one. The very existence of 
government requires that it be able to dispose of some property and services. 
A broad view of statal functions and imperative public necessity increase 
that requirement but do not necessarily create it. Its satisfaction has been 
differently provided for in different periods. Public or crown domains, 
the sale of honours and offices, confiscation, the operation of government 
monopolies, have at times contributed some of the means for the realization 
of public interests. Political development has greatly reduced these sources 
of revenue so that now, even more than in the past, the state must secure 
property and services primarily from its subjects or citizens, either by the 
exercise of its sovereignty or through contractual transactions. 


REQUISITION, A PHASE OF CONTRIBUTION 


The phenomenon of the state securing property and services by the 
exercise of its sovereignty from its citizens is of such widespread importance 
as certainly to be deserving of a name. That no name has received general 
acceptance is a matter of surprise. It shows that analysis has been over- 
emphasized at the expense of synthesis. Three names have been authori- 
tatively suggested: contribution,’ public duties of prestation,? and requi- 
sition.* All three are open to objections of greater or lesser weight. 


“Contribution” and “requisition” have been applied to phenomena much 


1Landi defines contribution as “the phenomenon whereby the interest of the state 
is realized, by virtue of sovereignty, through the coactive sacrifice of the interest of 
private individuals” (G. Landi, La requisizione civile (Milan, 1938), at p. 1). 

2Lucifredi defines public duties of prestation as “those juridical obligations of 
private individuals by virtue of which they, independently of a specific relation with a 
public entity into which they have voluntarily entered ..., and only by virtue of their 
belonging to the same entity are coactively bound to furnish to the state... those 
patrimonial goods and those personal activities which it needs for the satisfaction of 
collective needs...” (R. Lucifredi, Le prestazioni obbligatorte in natura dei privati alle 
pubbliche amministrasioni (Padua, 1934), at p. 29). 

8M. Hauriou, Droit administratif (10 ed., Paris, 1933), at pp. 600 ff. This author 
does not at any point ifically define the term but clearly includes thereunder the 
same manifestations of public authority as Landi and Lucifredi. He emphasizes the 
fact that requisition, the exercise of sovereignty, is accompanied by a voluntary element 
on the part of the individual, who is, therefore, at once subject and collaborator. 
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more limited in the scope of their application and, as to the first, having an 
entirely different juridical basis. Furthermore, in common acceptance, 
the first implies voluntary behaviour solely while the second implies com- 
pulsion with the same exclusiveness, despite the general agreement that 
both elements are present in the broader phenomenon. The name “public 
duties of prestation” is not open to these objections. It is wholly new 
and consistent both with collaboration and with coaction. It is, however, 
open to serious objections of its own. If the tautological use of the word 
“duty” is disregarded, the fact still remains that there is, properly speaking, 
no duty at all until the sovereign has acted upon the individual. In the face 
of these varied objections, a choice of terminology is clearly and purely 
arbitrary. “Contribution” seems to possess the greatest convenience in 
view of its brevity and negligible emotive content. Requisition becomes, 
therefore, one aspect of the general phenomenon of contribution. 
Contribution presupposes the existence of public authority, private 
property, and personal rights since it represents certain specific relations 
of the three. Those relations are the result of exercises of sovereignty. 
They produce a transfer of property or personal services from the individual 
to the state. Their origin in the exercise of sovereignty makes it quite clear 
that the transfer is either actually or potentially coactive. What is not so 
clear is that the transfer involves the co-operation of the individual as well 
as the compulsion of the state, at least in the modern state. If the individual 
is a slave, owned by the state like property, there is no juridical subject 
upon which the public authority can act to produce the relationship of 
contribution. Contribution, like sovereignty, assumes the existence of 
subjects, individuals having some rights of person and property. It has its 
juridical foundation in the status of subjection. Such a status, howsoever 
involuntary it may be for any one individual, could not exist in the absence 
of co-operation or, at the least, acquiescence from large numbers of people. 
Neither social nor political organization can be the result of force alone. 
In this large sense a voluntary element pervades contribution and increases 
as the subject assumes a greater part in his own government and as that 
government pursues the promotion of his well-being. It is in the impersonal 
state of law, in which the subject becomes a citizen, that the individual’s 
importance is greatest and his collaboration in the interest of society most 
apparent. When the concept of co-operation, present in all social relations, 
is applied to private property, it may justly be said that a true social 
function inheres in it. Fundamentally, therefore, contribution involves not 


only coaction but co-operation as well,* both guided by government for 


*The recognition of this fact is common to both liberalism and fascism, though 
it has received greater emphasis in the latter philosophy. Compare Hauriou, op. cit., 
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the achievement of social ends. In so far as there is co-operation, there is 
no conflict of public and private interests, no burden on individuals for the 
benefit of the collectivity. 

The size and complexity of modern nations render it very unlikely that 
government will secure the wherewithal to satisfy the needs of its operation 
as the result of a voluntary appreciation by the individual that collective 
needs are of superior moment to his own personal requirements. However 
uncomplaining submission by the people to contributions levied by their 
governments may be, at the root of their acquiescence there it the possibility 
that force will be employed to overcome recalcitrance. Contribution is, 
therefore, a preponderantly compulsive phenomenon for the individual. It 
imports the actual or potential application of the public force by the proper 
agencies of government, which may be broadly characterized as adminis- 
trative agencies. Prior to the application of force, however, there must be a 
determination that the government requires the property or services which 
individuals will be compelled to transfer to it. Private persons have neither 
the capacity nor the power to make such a determination, which generally 
involves large questions of public policy of a social, economic, and political 
nature. The government has the capacity to a much greater degree and the 
power to an exclusive degree. It determines that the need exists and fixes 
its extent. The particular agency doing this is exercising a legislative func- 
tion whatever may be the scope of its customary powers.® Inasmuch as the 
determination is not self-executing, it will always require the intervention of 
administrative agencies to effectuate it. The role of the administrative 
agencies will vary, however, depending upon the scope of the legislative 
determination. If the legislator provides, as he frequently did in the course 
of the French revolution,” that specified property shall be requisitioned and 
specified indemnities be paid, the administrator simply compels and super- 
vises the transfer and disburses the indemnity. In performing these 
functions he has only the most limited discretion. Provisions so specific 
are rare in the field of requisition; they are found only when the need to be 

601 and S$. Trentin, “Concetto, Natura imiti del diritto di requisizione” 
we (1909), peaki or liberalism; and Landi, op. cit., 
at 5 (where he makes the f the individual an integral part of the 
definition of ( n ucifredi, op. cit., and Relasione della 
Commiussione Reale per la ri na delle leqggi sulla espropriasione per pubblica utilitd, 


Proaetto di Leage sulle esp ni per pubblico interesse e sulle requisizioni (Rome 
jet dt Legge sui pri per pi ‘ 1 CSSC ¢ ile requisiziont (home, 
1928), at p. 35, which expound the fascist philosophy. 


‘Thus a Roman general with power to order requisitions by virtue of his military 


id alone is a legislator pro tant 


M. K. Wise, “Requisition during the French R tion” in 6 Louisiana La 
it p 47. 
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met is most immediate and is not foreseen as likely to re-occur. The frequent 


use made of requisitions in all periods brands such provisions as short- 
sighted. More ordinary are the legislative provisions which empower 
specified administrative agencies to order requisitions whenever certain 
circumstances of need shall arise. They are also the wiser since they are 
enacted with a view to future as well as present needs. Being ordinarily 
drafted in normal times, they are best guaranteed to protect the individual 
and to facilitate the procurement of property and services by the government 
without the delay incident to the legislative process. Such general provisions 
give the administrator broad discretion by authorizing him to determine 
when the requisite circumstances of need are present.’ They may be ob- 
jectionable on this ground; their advantages, however, when the requisite 
circumstances are clearly defined, have, in modern times, been generally 
found to outweigh their one disadvantage. What has been found to be 
true with regard to requisition has been found to be equally true with 
regard to the entire phenomenon of contribution, which has therefore as- 
sumed a pre-eminently administrative character. 

It is clear from the nature of contribution, which is that of government 
compelling the individual to collaborate with his person or his property in 
the achievement of collective ends, that it is an institution of public law. 
It differs in this respect from judicial execution in civil cases, which may 
be considered within the field of private law, since it has the collective 
interest immediately, rather than only remotely, in view. It differs also 
from the execution of penal sentences, which may likewise produce a 
deprivation of property or a restriction of personal liberty in the collective 
interest, inasmuch as it compels co-operation rather than meting out punish- 
ment. Contribution is, therefore, largely beyond the judicial activities of 
the state. It is within the field of administration that it has its proper place. 

The public-law nature of contribution in all of its manifestations has not, 
despite the consequences of vast importance arising from it, always been 
fully grasped even in the liberal state, in which the antithesis of individual 
liberty and public authority has been sharply pointed.’ There are some who 
even now define requisition in terms of concepts of private law,* entirely 
overlooking the fact that it is devoid of any consensual element and that the 


‘The determination of the indemnity to be paid, when the amount is not explicitly 
fixed by the legislation itself, is sometimes also entrusted to administrative agencies. 
The legislative formula is generally sufficiently comprehensive to restrict administrative 
discretion in that regard to a minimum, however. 

‘S. Trentin, “Concetto” in 27 Diritto Commerciale (1909), at pp. 681-2. 

*‘“M. Waline, Droit administratif (2nd ed., Paris, 1939), at p. 497; G. Ferrand, 
Des réquisitions en matiére de droit international public (2nd ed., Paris, 1917) speaks 
of requisition as a forced contract. 
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state is the only positive actor with respect to it. Indeed, contribution 
cannot be present where the line is not decisively drawn between public 
and private law since it represents the operation of public authority upon 
private rights. Thus the feudal organization had no contribution and the 
absolute monarchy in France had it only as an institution of fact and not of 
law. The source of confusion has undoubtedly been the fact that contribution 
has as its objects either private property or individual services, both of 
which are generally and properly conceived to be regulated by private law. 
This should not, however, obscure the preponderant role of the state when 
it makes those objects its own for collective purposes, by the exercise of 
its sovereignty. It is only when that role is completely regulated by law 
that requisition becomes a juridical institution of public law. It is, of 
course, perfectly possible to over-stress the separation of public and private 
law. The conventional separation on the basis of whether the protection 
and advancement of collective or individual interests is the principal end 
in view, while based on a matter of degree, is nevertheless a practical and 
desirable one when properly understood. It is in this limited sense that 
contribution is an institution of public law, not only for liberalism which 
continues to see the relation of public authority to individual liberty as a 
largely antithetical one but also for fascism which emphasizes the social 
function inherent in individual rights of person and property.° 


It would seem to follow from the very nature of contribution that 


AL 


should bear equally upon all the subjects of the state. It is not necessary 
that such equality should be numerical; in fact, the highest equity requires 
that it be rather proportioned to the ability of the individual to contribute 
to the general welfare. But equality of some kind there should be. Unless 
it is assured in some rational way upon the basis of satisfactory criteria, an 
unfair burden will be imposed on some members of the collectivity in the 


interest of others. At least two criteria having equal claims to consideration 
suggest themselves at once: first, that those individuals who benefit from the 
activity supported by a contribution should bear it; and second, that those 
best able to contribute should do so. Neither solution is shocking to the 
sense of justice and both have been and are still adopted for some purposes.’® 
It requires no proof that all citizens do not benefit equally from all govern- 
mental activities. Therefore, no injustice would be in theory done if those 

*For a compact exposition of fascist theory in this regard, see Relazione della 


Commissione Reale per la riforma delle leggi sulla espropriazione, op. cit., at pp. 22-36 
and Landi, op. cit., at pp. 3-4. 


10Thus the Italian communes accorded a just indemnity for expropriations, except 


where the individual expropriated was the principal beneficiary of the public works 


carried out upon the land thus acquired by the state. For more modern times examples 
will suggest themselves, in th 


he field of taxation in particular. 
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especially benefiting were required to contribute in proportion to the benefit 
received. It is generally impossible, however, to estimate such benefit so 
that the first solution is not practicable for the vast majority of contributions 
levied by the modern state. Even if it were practicable, the great inequalities 
of wealth within the body politic would make it inexpedient since quite 
frequently those most needy of government aid are also least able to pay 
for it. All modern states have, therefore, been compelled to accept the 
second criterion as the centre of their systems of contribution," to effectuate 
the generally accepted principle that all citizens should be equal before public 
charges. That principle was not always recognized or adhered to. During 
those periods when public authority was very personal, it was more 
honoured in the breach than in the observance. It is now one of the most 
basic tenets of the state governed by, and according to, law. 

All forms of contribution have the characteristics indicated; only one 
other common characteristic need be emphasized. This is the fact, implicit 
in the very nature of the institution, that through contribution the state 
undertakes an active part in the promotion of the general welfare. The 
fact is now undeniable and was always present despite the strivings of 
liberalism to limit the state to the one, largely passive, function of main- 
taining the juridical status quo among its citizens and with other states. 
Governmental functions have been more extensive at one time than at 
another but they have always been sufficient to make the state an active 
participant in the lives of its citizens. Today the negative state conceived 
by the liberalism of the last two centuries is everywhere dead; the modern 
state is positive in a very real sense and finds in contribution the food for 
its many activities affecting every phase of human existence. 


CONTRIBUTION : GENERAL AND SPECIAL 












The principal manifestations of contribution are four in number: tax- 
ation, recruitment, expropriation, and requisition.'? The first two may, from 
the fact that they apply equally'* to the generality of citizens, be properly 
termed general contributions. Both are institutions of time of peace as 
well as of war-time. They may be said, therefore, to satisfy the normal, 


regularly recurrent needs of government. Recruitment satisfies the collective 





11]t is not entirely true of any state that each citizen contributes according to his 
ability to do so. That is, however, the ideal and has been influential in moulding all 
modern systems of contribution to a greater or lesser extent. 

12The duty, if it exists, to serve in any public, non-military capacity would 
unquestionably be a fifth since it may on perfectly valid grounds be differentiated 
from the others. 


13To each according to his capacity. 
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need for military services; it is perhaps the only general contribution of 
services known to the modern state. Taxation is directed to the satisfaction 
of collective needs for property and non-military services. It is now, though 
it was not always in the past, levied almost exclusively in money, a medium 
capable of the most varied transformations. With the money secured by 
taxation the state may in theory acquire, through the agency of contract, 
property and services for the satisfaction of any need, no matter how specific 
or unforeseen it be. In practice, however, it would be perfectly impossible 
to raise armies large enough for the defence of any modern state except by 
recruitment. Will the state find it possible to acquire all other services and 
property by purchase? If it will, no other forms of contribution should be 
employed, except recruitment, because taxation is the form most easily 
executed, and most equal in operation. That it will not is proved by the use 
made in practically all countries of the last two forms of contribution. 

Expropriation and requisition are institutions whereby the state procures 
specific property and specific services; they are, therefore, properly called 
special contributions. There are two principal justifiable reasons why the 
state should recur to the exercise of its sovereignty rather than to contract 
for procuring such property and services: one, the person owning the 
property or capable of rendering the services needed refuses to cede them 
to the state ; two, the need is so immediate that the collective interest will 
be placed in jeopardy by the delay attendant upon a voluntary transaction. 
A third reason has been sometimes advanced with reference to requisition: 
that the state lacks the money with which to make purchases in the market 
place.’* In view of the state’s power to tax and of its ability in general to 
borrow, it would seem that the lack of money, standing alone, can seldom 
indeed justify the employment of compulsion with regard to private property 
and individual freedom. It is the specificity of the need and of the property 
or services which can best satisfy it that, with the consequences resulting 
from it, primarily differentiates expropriation and requisition on the one 
hand from taxation and recruitment on the other. 


The most apparent consequence of this double specificity is that the 


owners of the property needed by the collectivity or the persons capable 
of rendering the services needed must be made to place the public interest 
hefore their own. The state must apply a form of coaction against them 
not applied to the generality of citizens. This, in and of itself, is a sacrifice 
imposed upon them ; justifiable indeed it is but none the less a sacrifice. The 
individual must abandon his own plans for the use of his time and property 
and forsake his own desires at a personal subjective loss hardly capable 


‘J. Calméjane-Cout la réquisition militaire (Paris, 
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of evaluation by others. It is well to see in such loss one of the debit items 


of social existence counterbalanced by numerous credit items. Basically the 


only reason for putting such loss on some rather than on others is the 
accident of possession: some possess the requisite property or physical 
capacity and others do not. If by possession general wealth or capacity 
were meant, expropriation and requisition would be general contributions 
and there would be no particular sacrifice upon the individual because he 
would be merely contributing according to his ability. It is not general 
wealth or capacity that is meant, however, but rather specific property or 
capacity able to satisfy specific needs. One individual is expropriated or 
requisitioned from rather than another not because the other does not have 
the same or similar property and personal capacities but because the other's 
property or capacities are not equally well suited to the satisfaction of the 
specific need, which is often localized rather than general throughout the 
nation. There is, therefore, a real sacrifice to the individual, which is not 
obviated by the statement that he has a true social function since such a 
function is the same for all.’* 

A second important consequence of the double specificity of the need 
and of its object is that, if equality before public charges is to be maintained, 
the person expropriated or requisitioned from must be justly indemnified 
by the collectivity for his property or personal services. The juridical 
necessity for a just indemnity decreases, of course, as the expropriation 
or requisition becomes so widespread as to assume the generality which 
principally distinguishes general from special contribution. This can only 
seldom occur since it presupposes that the object needed is owned or can 
be quickly acquired by all the citizens and that the need is present with equal 
force throughout the nation. These presuppositions are at the root of 
taxation levied in money; if they were likewise present in the case of 
expropriation and requisition, these two institutions would lose their 
identity and become merely taxation in kind. There would therefore be no 
necessity for a just indemnity with respect to them. Historical research 
reveals only few situations in which requisition approached the generality 
of taxation in kind and was recognized so to do by the non-allowance 
of an indemnity. One such situation occurred in France in 1790 with 
regard to the quartering of troops among the people. A decree of April 7 
of that year, reciting in the preamble that the national assembly had 
ordered the equal distribution of public charges, provided that all citizens 
without exception should thenceforth be subject to the obligation of quarter- 
ing troops in their homes without indemnity.’* Even in this situation, how- 

‘Fascism recognizes this fact no less than liberalism. See Landi, of. cit., at p. 11. 

1810 Recueil gén. Devilleneuve (1 re sér.), at p. 12. 
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ever, the principle of equality before public charges was not and could not 
he entirely respected without the payment of an indemnity.'’ The housing 
capacity of the rich does not exceed the capacity of the poor in the same 
proportion as their general wealth does. Nor is the need for, or desirability 
of, housing soldiers in the interior the same as it is in frontier regions.'® 

In general, expropriation and requisition are so far removed from 
taxation in kind that only a just indemnity can safeguard the equality of 
all citizens. Expropriation will usually affect the owners of immovable 
property; requisition will affect the owners of property of all kinds and 
the workers. Not to allow an indemnity will be to permit the moneyed man 
to avoid his share of the burden of social existence and to place it almost 
wholly on the producer. In view of the fact that intangibles constitute such 
a vast proportion of total wealth in any modern state, the greatest injustice 
would be produced thereby. But even more than unjust it would be unwise. 
Non-compensated requisitions and expropriations extensively practised 
in time of stress can quickly destroy the national economy, which is the 
source of national wealth and existence. Such a result would defeat the 
very ends sought to be achieved by contribution; it would be alien to 
common sense as well as to justice. Its undesirability was known to periods 
which recognized no legal right to indemnity but nevertheless granted 
partial indemnification on grounds of economic expediency. It is conceded 
hy a modern proponent of the theory that indemnity, for requisitions at least, 
is a matter of grace rather than right.’ It would appear, therefore, that 
the soundest reasons of public policy and the highest equity unite in 


requiring that an indemnity be granted in every case of expropriation or 


requisition that is likely to occur at the present time. 

\nother important consequence of the specificity of the property and 
services affected by special contribution is that expropriation and requisition 
are extraordinary institutions. This is a fact implicit in their very nature. 
Only rarely will a public need be so unforeseen as not to permit of the delay 
inherent in a contractual transaction having as its object a transfer from 
the individual to the state of the specific property and services needed. No 
more frequent will be the occasions on which the state will find it impossible 
from a lack of money to enter into voluntary transactions. Nor will it often 
occur that the individual, setting his own private interests above those 

Valid grounds of administrative expediency may be suggested to justify the 
inequality produced: the indemnities due would have been generally so small that the 


total cost of determining them and paying them out might well have exceeded their 
am 
re can be no doubt that this law did in fact place an undue burden on residents 
frontier regions. 


'‘Calméjane-Course, of cit., at pp. 369-70. 
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of the nation, will refuse to sell his property or services to the state; 
patriotism as well as social pressures will strongly tend to minimize such 
recalcitrance.*° The well-regulated state will generally rely on contract, 
therefore, for the satisfaction of most specific public needs and will reserve 
the exercise of its sovereignty for the acquisition of the requisite means 
through general contribution. This course will best assure the equality of 
all citizens and safeguard the public interest with the least possible sacrifice 
on their part. It is the course most consistent with the basic ideal of the 
liberal state that public ends should be achieved at the lowest cost to personal 
liberty and private property.” 


RELATION OF REQUISITION, TAXATION, AND RECRUITMENT 


It is now possible to see how requisition has at different times been 
confused with both taxation and recruitment. The confusion has undoubtedly 
been due to the failure to distinguish the needs satisfied by them and 
recognize the juridical necessity of a just indemnity for individuals requi- 
sitioned from. In so far as requisition is or has been an exceptional exercise 
of the public authority having as its object the satisfaction of extraordinary 
needs, and in so far as the individual’s right to an indemnity is or has been 
recognized for the implicit or explicit reason that it is juridically necessary 
to the maintenance of equality before public charges, requisition may be 
distinguished from taxation and recruitment. To the extent that it is 
desirable that it be an extraordinary institution and that equality before 
public charges be maintained, the distinction should be made. The two 
differentiating criteria of abnormality and indemnity do not have value only 
for any one period; it is always desirable that the state should exercise its 
coactive powers as little as possible and that it should treat its citizens in so 
far as possible on a plane of equality. All states have recognized this in 
greater or lesser measure and all have on occasion disregarded it for reasons 
of greater or lesser weight. The confusion has resulted from the fact that 
this recognition has often been implicit rather than explicit and has seldom 
been fully embodied in government action. While the distinction is therefore 
clear in theory, it is far from clear historically. 


The task of characterizing a certain prestation as a requisition rather 


20In the course of the French revolution requisitory laws frequently bore no 
sanctions, relying solely on patriotism and social pressures for their enforcement. 

21Fascism regards private property as a “necessary and beneficial function” 
(Relazione della Commissione Reale per la riforma delle leggi sulla espropriazione, 
op. cit., at p. 35). The citizen of the fascist state is not a slave but a “collaborator,” 
a concurrent element in the collective life, watched over by the state uti socius rather 
than utt singulus (ibid., at p. 33). 
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than as an item of taxation or as the fulfilment of a military obligation is 
fraught with the greatest difficulty for some periods. A brief backward 
glance over the history of requisition in the Roman state shows some of the 
sources of difficulty. With regard to taxation, it will be remembered that 
taxation in kind was widely used both by the early republic and by the later 
empire because of a lack of precious metals capable of use as money. 
Requisition was also used during that time. Clearly the two could not be 
distinguished on the ground that they exacted different prestations. The 
power to levy taxes and requisitions was in one body, the senate or the 
emperor ; the levy was distributed, collected, and probably enforced by the 
same administrative machinery. The levy, whether a tax or a requisition, 
was a munus. It always constituted a real burden. Being imposed on the 
patrimony, it necessarily exempted the indigent in both cases and was pro- 
portioned to ability to pay. In either case no regard was had to whether 


the individual was in possession of the object exacted or not, except for 


ships ; if he did not have it, he was obliged to procure it. There is here no 


ground for distinguishing requisition from taxation except in so far as 
requisition was applied to a limited area and taxation was general. The 
munus hospitii was one example of this exception but, since no indemnity 
was due, it may be considered a badly apportioned direct tax just as easily 
as a requisition. All non-compensated exactions may be considered in the 
same light. And it will be remembered that the Roman law never proclaimed 
a general right to indemnity for requisitions. May a distinction be found in 
the nature of the needs satistied? To some extent. In the early republic 
requisition was largely limited to military needs; taxation extended to all 
needs. Requisition was, therefore, an institution of war-time and, in that 
sense at least, extraordinary. In those cases in which an indemnity was due 
the Roman institution approached the modern one. In the late republic and 
under the empire requisitions became most important in the satisfaction of 
civil needs which were not extraordinary or unforeseen but had a large 
degree of urgency. These requisitions, most frequently of grain and of 
means for its transportation, were often compensated at prices arbitrarily 
fixed by the government. Where these prices were below the true value 
of the prestation, the difference may once again be considered a direct 
unapportioned tax. Military requisition continued under the empire but 
became an exceptional institution even in war-time. Compensation was 
sometimes given. It is amply evident that the failure of Roman law to 
posit a requirement of extraordinary need and of indemnification for requisi- 
tion was often conducive to sad confusion of that institution with taxation. 

With regard to recruitment, it is quite apparent that some of the requisi- 


tions made by the Roman state may well be considered as one aspect of 
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the citizen’s obligation to render military service. That obligation was 


incumbent upon all and for a time, during the early years of the republic, 
included the duty of supplying the necessary equipment and provisions, 
each soldier assuring his own needs from his private resources. When 
military pay was instituted and the government undertook to accumulate 
the materials to be purchased by the soldier with such pay, the state did not 
assume to compensate the individual to the full extent of his loss. The 
obligation was primarily his and comprised both his services and his 
property ; the collectivity simply aided him as a matter of grace. Where the 
individual was unable to render military services, it was not inequitable to 
requisition his property without compensation. He was thereby compelled 
to render a substitute prestation no more burdensome on him than the 
prestation of his services and perhaps his life was on the soldier. If some 
inequality before public charges did result, it could be justified by the 
pressing danger to the very existence of the republic, poor in resources and 
surrounded by powerful foes. In all probability, however, no great inequality 
resulted. Military service was required of all except the very young or the 
very old; disparities of wealth were not so great as they are now. Requisi- 
tion as a phase of recruitment produced a rough justice in the early republic 
even though not indemnified. As the state grew in population and wealth, 
as the danger from hostile neighbours declined, as fewer and fewer citizens 
were called upon to fulfil their military obligation, the possible justification 
for the non-payment of a requisitory indemnity decreased. When the state 
entrusted its security to mercenaries, it disappeared entirely. There was 
then no possible reason, other than disparity of wealth which had greatly 
increased with imperial expansion on a large scale, for demanding of one 
citizen that he contribute more than another for causes in which their 
interest was equal. The non-payment of an indemnity did then produce an 
inequality which was both unjust and economically unwise and had no 
proper relation to the citizen’s duty to render military service. There can 
be no justification for pauperizing some citizens while others are enriched 
by the war, or by victory. Financial difficulties, and the Roman state 
experienced them often because it had no regular budget and an inadequate 
normal revenue, could at best justify only the postponement of indemnifi- 
cation until after the successful termination of the war. 

It might appear from the preceding discussion that there was for the 
Romans a clear-cut differentiation of recruitment from taxation. This was 
not so in the early republic. The soldier’s prestation of his own equipment 
and supplies may well be considered a tax in kind just as much as a phase 


of mobilization. In reality it differed little from other taxes. Since the only 
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important function of the state was then military,®* taxation, conscription, 
and requisition all served precisely the same end and had a multitude of 
similar characteristics. As the functions of the Roman state expanded, dif- 
ferentiation was possible, however. This source of functional distinction of 
the three was lost in the barbarian states which supplanted the empire since 
they, like the early republic, assumed only military functions. In the broad 
sense indicated, requisition as practised by the early republic and the bar- 
barians may therefore be considered of the essence of taxation and military 
service at one and the same time. 

In France the parallel development of the three institutions during the 
fifteenth century is demonstrative of their close inter-relations and overlaps. 
The state was then emerging from the feudal organization, in the person of 
the kings. The revenue of the crown domains had for over a century been 
insufficient to satisfy its military needs which were its chief consideration. 
The feudal levies based on the contract of vassalage had been long inadequate 
when they were not actually dangerous. The crown had for some time found 
it necessary, in military emergencies, to supplement its feudal revenues 
with extraordinary imposts which were neither permanent nor general** 
and to employ mercenaries. In 1439 a standing mercenary army was 
authorized and the taille, the first generalized permanent tax, was voted by 
the estates general. Less than a decade later a corps of infantry known as 
the /rancs-Archers was provided for. Each parish was obliged to furnish 
one foot soldier equipped and supplied for war.** This earliest national 
militia was to play no great part in the subsequent history of the monarchy 
which until its end placed its chief reliance on mercenaries ; it did, however, 
represent an initial attempt at conscription. The creation of these forces 
not only produced the generalization and permanence of taxation but also 
gave great impetus to the regularization of requisition for their maintenance. 
Thus taxation, conscription, and requisition all had their origins in the 
military requirements of the crown and were possessed of numerous 
common characteristics which hindered their juridical differentiation. 

No such hindrance existed in the Italian communes, whose statutt 
accepted the criteria of abnormality and indemnity for special contribu- 
tions.** It remains to be seen whether or not there is in the liberal state, 
which at least in theory fully accepts those criteria, any justification for 
attributing to requisition any of the secondary characteristics of either 


22The maintenance of internal order was basically a military task. 
23Calméjane-Course, op. cit., at p. 422. 

24H. Thomas, Des réquisitions militaires et du logement des gens de guerre en 
France depuis le Ve siécle jusqu'en 1789 (Paris, 1884), at pp. 154-5. 

254. Pertile, Storia de diritto italiano (Padua, 1874), vol. IV, at p. 339. 









THE JURIDICAL NATURE OF REQUISITION 7\ 


taxation or recruitment or of both together. Agreement is general that in 
normal times requisition should be an extraordinary resource of the 
government to be employed only for the satisfaction of needs having a high 
degree of urgency. It is also unquestioned that, when requisition is justified 
in normal times, the prestator is entitled to a just indemnity. Only the 
measure of such indemnity has raised disagreement, centring more on the 
vagueness of statutory language than on principle. When requisition 
has been viewed against the background of war, the most serious and 
pervasive condition of abnormality in the life of any nation, agreement 
has ceased. The need for long-range planning has an obvious effect in 
reducing the degree of immediate urgency thought necessary to justify 
requisitions. The financial straits of warring governments have by some 
been thought to justify, with the same obviousness, a reduction of the 
indemnity so as to leave a net charge upon the individual. 

With the reduction of the degree of immediate urgency in the interest 
ot far-sighted policies there can be no argument, so long as the govern- 
ment acts with due respect for personal liberty and private property. 
The unforeseen arises so frequently in time of war, the stakes are so 
high, that it is unwise to bind the state too narrowly to respect liberty 
and property which may be entirely lost through defeat. Urgency is at 
all times a relative term, its efhcacy depending upon an administrative 
weighing of conflicting interests striving for recognition. The collective 


interest put into play by war will undoubtedly swing the scales away 
irom an over-scrupulous regard for individual interests. Its preponder- 
ance will decrease the state’s hesitation toward exercising its coactive 


powers unequally over the body of its citizens. As a result, exercises 
of the requisitory power will be more frequent and will affect larger 
portions of the population. There is a danger, of course, that emergency 
powers will be abused and that a government accustomed to employ 
them over long years of war will dislike returning to less efficient, more 
time-consuming methods. This was undoubtedly a factor in the rise of 
fascism in Italy; it was operative in the extension of peace-time requi- 
sition in France after the first world war. 

No one today maintains that requisition is of the essence of recruit- 
ment, pure and simple. Some have advanced the theory that it partakes 
of the nature of taxation and recruitment simultaneously.** This theory 
produces more confusion than it dispels. It is in effect nothing more than 
a restatement of the concept of the nation in arms: requisition is an 
institution of critical periods in which all must serve the nation with both 


26F, Olivier-Martin, Recueil périodique Sirey, 1916-2-49 and 1917-1-13; A. Colin, 
Gazette des Tribunaux, April 5, 1917. 
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their persons and their property; it imposes a sacrifice and some con- 
straint ; for this reason it is at once of the essence of military service and 
taxation. However persuasive the concept of the nation in arms may be, 
it is not at all desirable that it should entirely absorb personal liberty 
and private property and wholly obliterate the lines between institutions 
so different in so many respects. Historically, it has been indicated, there 
have been periods when requisition was but one aspect of the duty to render 
military service, the citizen waging war with equipment and provisions 
supplied by himself. This is not the case either in the liberal or in the fascist 
state. Recruitment affects only the personal services of determined indi- 
viduals, within restricted limits of age, physical capacity, and non-criminal 
behaviour. Those services may be employed in the active prosecution of 
hostilities. Requisition, on the other hand, may extend to the personal 
services of the whole non-combatant population and also to all property in 
the national territory. The requisition of property does not involve active 
service in any real sense; it has no proper juridical relation to recruitment 
at all, although the two may be closely connected spatially and temporally 
by the sudden necessity of a tremendous increase of the nation’s armed 
forces. The requisition of personal services is in a more doubtful position. 
It does involve service but does not make the individual of whom it is 
ordered a member of the armed forces, while subjecting him to the military 
command and to some elements of military discipline in time of war. This 
distinction becomes merely formal, of course, if combatant services may 
be requisitioned. 

Pont has expressed the opinion that “ as to requisitions on the national 
territory which imply a direct co-operation in the war and temporarily 
confer upon the inhabitant the quality of a combatant,...they are beyond 
the scope of requisitions properly so-called” With this we are entirely 
in agreement and so, we suspect, would be Martin and Colin. There are 
three sorts of inhabitants who must be considered : enemy nationals, neutrals, 
and citizens. To requisition combatant services of enemy nationals would 
be to compel them to violate their oath of allegiance to their own country. 


It would outrage the most elementary concept of human dignity. The 


Hague Conventions forbid such requisitions in occupied territory and, at 


least in spirit, would seem to forbid them everywhere. The same consider- 
ations would apply to neutral residents plus another, that such requisitions 
would destroy their neutral character. No such grounds exist for not 


requisitioning combatant services of citizens, but there are at least two 


Pont, Les réquisitions militaires du temp ( > (Paris, 1903), at p. 99. 


November 23, 1893, 
on requisitions, 4¢ti Parlamentari, putati, Se 2-4. vol. 10. 252 A, p. 6. 


1 


same effect, see Brunialti Report on tl 
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grounds of equal, if not greater, validity for not doing so unless by means of 
recruitment. First, to do so will impose a combatant character upon civilians 
and will thereby expose them not only to all the dangers of soldiers but also 
to the risk that the enemy will treat them as francs-tireurs, especially if they 
do not have “a distinctive mark, fixed and recognizable at a distance.”** 
Second, to secure combatant services by requisition is to invite serious 
inequality among the citizens, justified by no such criteria as underlie 
recruitment. International law, however, does not forbid the use of guer- 
rillas in whatever manner they may be levied so long as they bear some 
distinctive mark. And it is in times of extreme danger in perfect accord with 
the highest sense of honour for civilians to rush to the defence of their 
country without formal induction into the armed forces. Except for such 
very critical periods, it is neither permissible nor advisable to requisition 
combatant services.*" 


Despite the fact that requisition does not properly extend to combatant 


services, the close analogy of the requisition of personal services and recruit- 
ment is inescapable. This is so whether the requisition is made for military 
or for civil needs, in time of peace or in time of war. Both institutions 
compel the rendition of personal services; and both have their juridical 
basis and justification in the maintenance of national security and in the 
status of subjection which enjoins obedience to the dictates of the state.*° 
There are basic differences between them, however, in that recruitment is 
an institution of normal as well as of abnormal times while requisition has 


wide application only in times of crisis, and that an indemnity is due for 


*sArt. 1 of the Regulations annexed to the Hague Conventions of 1899 and 1907, 
respecting the laws and customs of war on land. 

“"It need not be pointed out that the line between combatant and non-combatant 
services is extremely vague. Its demarcation has been principally important in the 
field of requisition in occupied territory, where the charges and countercharges of 
belligerents, made primarily for purposes of propaganda, have overlaid it with many 
contusing legalisms. To give only one example, the manufacture of bags to be filled 
with sand and used as an embankment for trenches was considered a combatant service 
by the French government during the first world war; the German military authorities 
refused so to consider it (Livre Jaune d’aotit 1916 published by the French govern- 
ment). So technical an approach is undesirable for requisition on the national terri- 

ry. The primary consideration should be exposure to acts of war or to the vengeance 
ot the enemy. It is in this more restricted sense of combatant services that their 
requisition should be condemned. 

®°Trentin, “Concetto” in 27 Diritto Commerciale (1909), at pp. 845-6 is sub- 
stantially in agreement with the position here taken. The view that the requisition of 

rsonal services is a sort of “civil conscription” underlies the work of the Commis- 
ne Reale per la riforma delle leggi sulla espropriasione per pubblica utilita.— 
‘lasione, op. cit., at p. 142. 

































































































































74 THE UNIversiIty OF Toronto Law JOURNAL 


the latter and not for the former. Since these are precisely the differences 
which distinguish special from general contribution, no conceptual clarity 
is to be gained by an over-emphasis of similarities between requisition of 
services and recruitment. The two institutions are sufficiently distinct to 
be kept separate; one is a special, the other a general contribution.** A 
lesser difference between them is the fact that very often services have been, 
and are at present, requisitioned as an accessory to a requisition of 
property. Thus, the requisition of goods may import the personal obligation 
to deliver them at specified places; the requisition of industrial or com- 
mercial plants and of ships may import the obligation of their personnel to 
remain at their posts. In the former situation the juridical relations arising 
out of the requisition are quite simple, binding the prestator and the state 
directly ; in the latter situation they may be extremely complex. No juridical 
relation at all may arise between the personnel and the state ;-the prestator 
of the plant or vessel may be obliged to supply the personnel to operate 
them by reliance on private contracts. Or the requisition may extend directly 
to the personnel and rescind the private contract binding them to the 
owner whose plant or vessel is concomittantly requisitioned.** Inter- 
mediate between direct requisition and contract, an infinity of relations may 
subsist between state and personnel. The problems created thereby have 
not, until recent years, imperatively called for a solution. They are now in 
the forefront of much requisitory legislation®** and must be considered 
therewith. They are, of course, statutory in origin since direct requisition 
of personal services may always be provided for. No theoretical grounds 
exist for making a requisition of services subsidiary to one of property. 
Practical grounds for doing so are undoubtedly frequently present. They 
do not, however, constitute a satisfactory reason for distinguishing it 
juridically from recruitment. A perfectly valid reason for distinguishing 
them is to be found in the fact that recruitment is a general and requisition 
a special contribution. 

Briefly summarizing our position, we may say that requisition should 
be kept entirely distinct from both taxation and recruitment, once it is 
recognized that the three have a certain minimum of characteristics in 
common which justifies their inclusion within the class of contributions. 

*1Landi, op. cit., at p. 10. 

82Trentin, “Concetto” in 27 Diritto Commerciale, at pp. 850-1, writing in 1909 
before there had been any opportunity to experiment with such large-scale requisitions, 
expressed the opinion that this was the most desirable course. 

82aSee: M. K. Wise, Requisition in France and Italy (New York, 1944); idem 


“The German Law of Requisition” in 33 Georgetown Law Journal (1944), at 
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RELATION OF REQUISITION AND EXPROPRIATION 


A large body of modern opinion regards requisition either as a species of, 
or as closely analogous to, expropriation. In France this view is championed 
by Berthélemy ;** in Italy it has won the adherence, with some reservations, 
of Landi, Lucifredi, and Trentin. Our consideration of the two institutions 
as special contributions has shown an undeniable basic theoretical similarity 
between them. The extent of this similarity is not necessarily such as to 
justify the classification of requisition as a species of expropriation ; it does, 
however, bind us to the view that they have numerous and important 
common aspects on which to base a valid analogy, particularly in so far as 
they relate to property. With regard to requisitions of personal services, 
the analogy pales in importance; it has been suggested that these may 
properly be considered a form of civil mobilization having a significant 
relation to recruitment. It is perhaps the chief criticism levelled against the 
expropriatory analogy that it under-emphasizes requisitions of personal 
services, which have assumed a progressively greater scope. While entirely 
valid, this does not conclude the matter. The theoretical similarity between 
requisitions of property and expropriations is indisputable; it remains to 
be determined precisely how significant this similarity has been in practice 
and what criteria at present differentiate the two institutions. 

It is not until the French Revolution that it becomes clearly possible to 
distinguish expropriations and requisitions. The Roman and Barbarian 
laws knew no distinction; not even in the Italian communes were they 
differentiated. This is some indication at least that they were considered as 
one manifestation of a single power of government and subject largely to the 
same regulations in the interest both of the state and of the individual. Not 
until recent times was the need felt to compartmentalize the powers of the 
state. This was undoubtedly a result of the desire for limited constitutional 
government which should guarantee certain individual liberties of person 
and property. While sovereignty could be exercised arbitrarily and primarily 
in the interest of the sovereign, separation of powers, which generally com- 
ports restriction, was not likely to be favoured. It is for this reason that a 
juridical differentiation had to await the rise of the liberal state. This sort 
of state, invested with limited powers conferred principally upon its legis- 
lative organs, has found it desirable in the evolution of its activities to delimit 
clearly their scope and to provide for their prospective effectuation. Legis- 
lation has therefore assumed a preponderant importance in its life, legislation 
having specific objects in view and intended to have operative effect in the 
future. This has led to a statutory differentiation of expropriation and 


®8Dallos Périodique, 1916-2-137. 
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requisition, without, however, confusing the basic similarity which has 
already been emphasized. 

In both Italy and France the two institutions have their basis in one and 
the same constitutional provision. In the latter nation it is contained in 
article 17 of the Constitution of 1791,** which declares property to be sacred 
and inviolable and provides that no one may be deprived of it except when 
public necessity*® legally ascertained obviously requires it and only upon 
condition that a just indemnity be paid in advance. The applicable Italian 
constitutional provision, contained in article 29 of the Constitution of 1848, 
also declares all property to be inviolable and provides that “when the 
public interest legally ascertained requires it, one may be obliged to yield 
it up wholly or in part, upon payment of a just indemnity in conformity 
with law.” Article 438 of the Italian Civil Code reiterates this and provides, 
in addition, that the rules relative to expropriation for the public utility 
shall be determined by special laws. 

Some have sought a justification for this grant of power to the state 
by going behind these provisions. Some theories attribute it to the eminent 
domain of the sovereign, others consider it a jus ad rem or jus propter rem, 
still others say merely that it is a prerogative of sovereignty. The concept 
of eminent domain is wholly excluded by the abolition of all feudal incidents 


and by the inviolability of all property. The other theories may have some 


truth but certainly possess little utility.** The grant is justified by public 


need and is made to the state as the representative of the collectivity ; this is 
clear from the provisions themselves. It is likewise clear that no such 
generic grant is made as to render lawful any exercise whatever of the 
power. “At the present stage of the evolution of law, it cannot yet be said 
that there is a general juridical duty of social solidarity and mutual aid 
hetween individual and collectivity, which has of itself the effect of raising 
specific obligatory duties of prestation cave Or tae power to be properly 
exercised there must be a public necessity or a public interest “legally ascer- 
tained.” Requisition and expropriation have their immediate basis, there- 
fore, in legislative norms. A specific rule of law is required to raise a duty 
of prestation. The state has a power to exact prestations but it has no 
right thereto unless and until it has exercised its power within the ambit 

‘This is not officially the constitution of France at present. It is deemed, 
however, to have a semi-official status with reference to the declaration of the rights 
of man therein incorporated. The particular article referred to has become art. 545 
of the Civil Code, with only one major change. 

Changed to “public utility” in art. 545 of the Civil Code. 

‘Landi, op. cit., at pp. 27-8. 


Lucifredi, op. cit., at p. 88. 
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of its general attributions.** Every special contribution must be traceable 
to some legislative enactment. The constitutional provisions do no more 
than grant the power and set certain limits upon its exercise. 

The limitations imposed upon the state are precisely those which have 
been found to be most consistent with the preconceptions of its existence: 
first, that private property shall be inviolable except when public necessity 
or the public interest legally ascertained impose restrictions upon it; 
second, that a just indemnity shall be paid. Neither provision leaves any 
doubt that requisition and expropriation are to be extraordinary institutions. 
The inviolability of private property is to be the norm; only in exceptional 
circumstances may it be derogated from. In France the requisite circum- 
stances are those of public utility ;°° in Italy they are the somewhat broader 
ones of public interest. There can be no question of using the power for any 
but a public purpose in either country. The entire nation benefits from 
such use. Therefore, it is pre-eminently equitable that the entire nation 
should share the burden by payment of a just indemnity to the prestator 
out of the public revenues. In France the protection afforded by the in- 
demnity is strengthened by the requirement that it be paid in advance while 
in Italy only payment in conformity with law is required. In both countries 
the indemnity must be a just one. 

Within the constitutional framework, legislative elaboration has pro- 
duced a progressive differentiation of requisition and expropriation which 
is in some ways quite as important as the fundamental similarity between 
them. A brief analysis of the expropriatory legislation will reveal, when 
compared with the laws on requisition, the criteria which have guided the 
legislator. This comparison is facilitated by the surprising fact that he has 
not followed the constitutional model but has rather treated of the two 
institutions in separate and distinct enactments.*° 

88Some French writers speak of a droit de réquisition possessed by the state; 
that is simply linguistic carelessness. 

“*The change from “public necessity” to “public utility” made by art. 545 of the 
Civil Code was not a mere matter of terminology, however; the tendency has been 
toward a progressive growth of the concept of public utility and of expropriation 
(M. Waline, Droite administratif (2nd ed., Paris, 1939), at pp. 483-4). 

‘°The major, if not the only, exception to this is found in arts. 64, 71-3, and 76 
which treat of emergency occupations of immovables, in the Italian law of June 25, 
1865, no. 2359, 12 Raccolta Ufficiale, at p. 1477 on the expropriation of immovables 

r the public utility. There has been some disagreement as to whether such occupations 
are requisitions, expropriations, or a wholly separate institution. 

In Italy a Royal Commission appointed in 1926 for the reform of the laws on 
expropriation included in its project, submitted in 1928 but never adopted, both expro- 


priation and requisition on the ground that “since whenever, for the achievement of 
’ 


public ends fixed by urgent necessity or by reasons of the national defense, ordinary 
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The principal differences between the two bodies of legislation are 
related to: occasion for the exercise of the constitutional power, nature 
of the property affected, procedures employed, amount and manner of 
determining the indemnity and time of payment. The occasion for expropri- 
ation is the need thereof, for purposes of public utility; and its object is 
generally corporeal immovables or rights therein. The power to declare 
certain purposes to be of public utility has been variously entrusted to the 
legislative or to the administrative branches of the government or to both, 
a division depending upon the importance of the purpose in contemplation. 
Both prior and subsequent to the declaration of public utility, it has been 
required that extensive publicity be given to the plans whose execution 
requires the expropriation so that the persons to be affected by them might 
make counter-suggestions which may better serve the public utility. In Italy 
the final administrative declaration*' will itself operate a transfer of the 
property; in France, since 1810, the transfer has been declared by the 
judicial authority with the power to deny it where the requisite formalities 
have not been substantially complied with. The declaration of public utility 
and the designation of the property to be expropriated are both subject 
to administrative appeals, except when made by the legislative branch; in 
France the declaration of transfer is subject to appeal in the civil appellate 
courts as well. When no agreement could be reached as to the amount of 
the indemnity by negotiation between the state and the individual, France 
from 1833 to 1935 entrusted its determination to a jury whose decisions 
could be appealed to the courts of cassation. In the latter year the juries 
were replaced by permanent arbitral commissions in each département 
whose decisions are reviewable by the civil tribunals, which may make a 
final valuation by employing appraisers. In Italy the civil tribunals appoint 
appraisers ex parte whenever no agreement is reached ; their determination 
is also reviewable by the courts. The valuators are restricted only to a 
very slight degree ;** the market value, the actual and certain loss of the 
individual, is the basis of their determination. The payment of the indemnity 


generally precedes the transfer of possession of the property expropriated, 
though it does not necessarily precede the transfer of title.** 


expropriation cannot be proceeded to, but use must be made of requisition, this insti- 
tution must be framed and disciplined organically within the system of expropriatory 
laws (Relaszione, op. cit., at p. 42). 

*!Made by the prefect after the determination of the indemnity. 

‘2This was a principal reason for the elimination of juries in France; they abused 
their discretion by the award of excessive indemnities (Waline, op. cit., at p. 490). 

43In Italy expropriation is now regulated primarily by the law of June 25, 1865, 
no 2359, 12 Raccolta Ufficiale, at p. 1477. The law of January 15, 1885, no 2892, 74 


Raccolta Ufficiale (1885) (ser. 3), at p. 43 on the hygienic reconstruction of Naples 
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It is quite apparent from this cursory analysis that private property is 
surrounded with the highest guarantees with reference to expropriation: 
the procedure is leisurely, the public utility clearly required to be served, 
the indemnity just and paid in advance; the governing laws are passed 
in periods of calm and effective far into the future. This is indeed different 
from the requisitory laws down to 1871. Hastily drafted, generally in and 
for periods of convulsion, these delegate power widely, provide expeditious 
procedures unhindered by appeals, grant indemnities which are often 
inadequate and almost always paid after the transfer of possession contrary 
to the express terms of the constitution, in France though not in Italy. 
Clearly the individual has more ample protections against expropriation 
than against requisition. Is the difference merely capricious and arbitrary 
or is there some perfectly valid ground for it? If there be a valid ground, 
it must be either a difference in the nature of the property affected by 
requisition or a difference in the sort of needs satisfied by requisition. In 


general, expropriation has immovables as its object and is directed to the 
acquisition of entire property therein; requisition, on the other hand, may 
extend to movables as well as immovables and have as its object either 
the entire property or merely rights of user.** This does not appear to be 
an adequate ground for the radical difference in the regulation of the two 
institutions. No juridical necessity restricts expropriation to immovables; 


the principle justifying it being general and absolute, “general and unlimited 
may be its application.’’** Undoubtedly practical reasons for the restriction 
do exist in the fact that substitutes are frequently available for movables 
and only seldom available for immovables ;** yet these reasons clearly would 
seem to make for a more liberal, rather than for a stricter, regulation of 
requisition, which is most often employed for the acquisition of movables. 
No adequate ground of distinction is therefore to be found in the nature 
of the property affected by the two institutions.‘” 


adopted, as the basis of indemnity, the average of the market value and the capitalized 
rents of the preceding decade, a basis widely adopted in other laws. 

In France the decrees of August 8 and October 30, 1935, are the present law. The 
most important earlier laws are those of: May 3, 1841; July 7, 1833; March 8, 1810; 
September 16, 1907. 

**The requisition of personal services is not at present under consideration. 

‘Report of Minister Pisanelli presented to the Italian chamber on April 18, 1864, 
in relation to the proposed law on expropriation for the public utility (Law of June 25, 
1865, no. 2359) Atti de Parlamento, sess. 1863-64, 8 Legis., Documenti, IV, pp. 2705-36. 

'Trentin, “Concetto” in 27 Diritto Commerciale (1909), at p. 833. 

‘*The fact that requisition is often of rights of user rather than of the entire 
property, while precisely the reverse is true of expropriation, is of no great juridical 
importance since both may be addressed to either object and since the hardship imposed 
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If valid ground there be, it must be found in the nature of the needs 
satisfied by expropriation and requisition respectively. Both satisfy a public 
interest but there is a broad difference of intensity and degree. Expropri- 
ation provides for lasting needs with a character of utility; requisition 
provides for transitory needs with a character of urgent necessity.** This 
is indeed a material difference: social betterment as contrasted with 
collective self-preservation. It is a complete justification for the more 
expeditious requisitory procedure and even for the payment of a subsequent 
rather than a prior indemnity. Imperative necessity brooks no delay; it 1s 
better that the individual should bear a restriction of his rights even in the 
few cases where it could have been avoided than that the existence of the 
state should be endangered by many delays. Once the property has been 
taken by requisition, however, the imperative need which motivated the 
taking is no longer an operative fact. It cannot, therefore, justify any 
difference in the amount of the indemnity paid. 

Where constitutional formulae require the payment of a “just indemnity,” 
they may or may not be considered open to legislative interpretation. It is 
apparent that they cannot be necessarily held to incorporate any economic 
theory of value; such a theory, if deemed necessary, must be sought else- 
where. They do, however, impose certain restrictions upon legislative 
interpretation: no indemnity is just which does not make the prestator 
whole or which is a source of profit at the expense of the state.*® Justice 
requires the indemnity to produce neither a profit nor a loss; on this there 


is little disagreement. When an effort is made to transform the individual's 


upon the individual by the temporary deprivation of the use of his property is frequently 
greater than if he were deprived of it entirely. Furthermore, while no effort can be 
made at this point to estimate the precise relative economic importance of requisitions 
of rights of user and requisitions of property, there is no question that the latter 
greatly preponderate. Requisitions which are originally of use also often become 
definitive by the destruction or grave permanent impairment of their objects. 

‘SL_ucifredi, op. cit., at pp. 152-213; Landi, op. cit., at p. 15; Trentin, “Concetto” 
in 27 Diritto Commerciale, at pp. 823-39; C. Claro, Dallos-Pér., 1916-2-177; 
Berthélemy, Dallos-Pér., 1916-2-137. In Italy this distinction has been fully accepted 
by the Council of State in Soc. Edtlisia Romana vy. Prefetto di Roma, June 21, 1923, 
Giurisprudensa Italiana, 1924, III, 199; Pinzottolo v. Prefetto di Palermo, April 3, 
1925, Giur. It., 1925, III, 139. In France the same distinction is made but is employed 
to reject rather than to qualify any analogy whatever between requisition and expropri- 
ation. See the argument of Attorney General Sarrut in Ministre de la Guerre v. 
Société Ericksen, Rothe et Cie., decided by the Chambre civile de la cour de cassation 
on March 6, 1917; Dalloz-Pér., 1917-1-33. 


'9Injustice to the state is not too likely. The juries in France and the appraisers 
J 7 J 
in Italy may on occasion have granted excessive expropriatory indemnities, but the 


state had ample means at all times to protect its own interests. 
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loss of his property into monetary values, however, conflicts arise concerning 
requisitory indemnities.*°° Must such values be viewed subjectively, in 
terms of loss to the particular prestator or of benefit to the state, or objec- 
tively, in terms of some external standard? If only the objective value is 
to be considered, how is it to be established? These are the questions which 
are most agitated. 

The requisitory laws from Roman times down to 1871 gave no uniform 
answers to the second question; they did, however, reject subjective value 
as a measure and rightly so. To value a prestation in terms of benefit to the 
state would produce the most serious injustice either to the individual or 
to the state since such benefit is seldom, if ever, measurable and is hardly 
ever convertible into money terms. The very circumstances which justify 
a requisition are supposedly such as to render its object subjectively invalu- 
able to the state. To value a prestation in terms of loss to the individual 
is not unfeasible but is open to serious objections. It may perhaps be said 
that justice requires precisely this measure and, viewed narrowly, it may 
well do so. The choice between it and some objective standard is not, 
however, to be made from an a priori consideration of abstract justice. 
Subjective loss to the prestator includes or may include so many variables, 
not only of utility but also of sentimental attachments, not easily capable 
of proof, that the task of determining indemnities on the basis of it would 
be well-nigh impossible. In all cases ultimate reliance would have to be 
placed upon the prestator’s own valuation of his loss; this could not but 
produce injustice to the state, and discrimination among the citizens when- 
ever their susceptibilities or those of the indemnity-determining agencies 
differed. Since it is desirable to avoid injustice both to state and individuals 
and to reduce the cost of executing and liquidating requisitions to an 
absolute minimum so that they may best serve their purpose, subjective 
loss is not the standard to be chosen."* There will undoubtedly be some 
cases in which any objective standard will produce great hardship; when 
an heirloom or a pet is requisitioned, for example. For these cases, it is 
suggested that injustice can best be avoided by permitting the owner to 
substitute some prestation equally serviceable to the state and much less 
burdensome to him.*? 


‘lt is generally agreed that the market value of the property is the proper measure 
f the indemnity for expropriation and this, as we have seen, is the measure provided 
by the legislator. 

“lBerthélemy, Dallos-Pér., 1916-2-137, takes a contrary position on the ground 
that subjective value will generally coincide with market value. This ground may be 
perfectly true, though it is questionable, and still leaves some objections unanswered. 

“Modern legislation permits this to some extent. 
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The search for an objective standard of value, which led to the adoption 
of market price for expropriation without much question, has encountered 
numerous difficulties with respect to requisition. The reason for this is 
undoubtedly the fact that the latter institution does not assume great im- 
portance except in time of war or of preparation for war when the whole 
economic structure of the nation is severely warped by unaccustomed 
demands upon an economy geared to the needs of peace. Arms and muni- 
tions, which constitute only a small part of normal production, must be 
supplied at a seriously increased rate; production of non-essentials must 
cease; consumption must be restricted and canalized. Each of these pro- 
cesses results in economic dislocations, which are particularly extensive 
whenever large numbers of men must be taken from their work and put 
into the armed forces and whenever the course of hostilities cuts off supplies 
of basic materials. The end-result of the entire process is a substantial rise 
in prices, which encourages hoarding and speculation and frequently impairs 
the whole calculus of supply and demand. Simultaneously with this rise 
and distortion of prices the financial needs of the state undergo a tremendous 
extension. It is not unnatural in these circumstances that the state should 
seek to make requisition an additional source of revenue by the payment 
of inadequate indemnities. Calméjane-Course has sought to justify this 
expedient without any dissimulation of its true nature. In general, however, 
dissimulation in the form of some objective standard of value rather than 
justification has been resorted to on those occasions when the state has not 
seen fit to foreclose discussion entirely by legislative tariffs of indemnities. 

The only mode of dissimulation employed down to 1871 was to pay 
the “normal” value of the prestation, determined by its market price at 
some time prior to that when war or preparation for war was prominently 
operative on the price structure. This was the basis of indemnity in some 
of the French legislation during the revolution and the Franco-Prussian 

ar. It avoided payment of the substantially higher market prices at the 


time the requisitions were effected and thus produced a saving to the state. 


The escape was, however, ruinous to prestators, who were thereby seriously 
discriminated against. 


=< 


They could not replace the things requisitioned 
except at prices much higher than the indemnities paid them, if at all; nor 
could they compensate themselves in any degree by the purchase of other 
things since the price rise had been, as it ordinarily is, general. The 
prestators were in the unfortunate position of bearing a badly apportioned 
direct tax on the very property of which they were deprived and which was 
sometimes irreplaceable. They therefore suffered the unequal compulsion of 


the state and the payment of an inadequate indemnity, and also such damages 
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as might result from the irreplaceability of the property requisitioned.®* 
Such results are not at all to be desired. Nor is there much to commend 
the more sophisticated theories of recent years which would indemnify 
on the basis of original cost of the property to the prestator or on the basis 
of the fictitious, “real” or “intrinsic” value,®* since they simply mask the 
same results in different words. 

The practice of allowing indemnities fixed arbitrarily by the state either 
for the particular prestation or for long periods in the future is an old one. 
There can be no doubt that its sole purpose has been to effect a saving to 
the state, since the initial amounts seldom, if ever, equalled the market prices 
at the time they were fixed and a general rise in prices was frequently to 
be anticipated. Rarely would the amounts coincide with market prices for 
any extended period. The practice was also commended to the state by 
the ease and cheapness of administration from which individuals, too, 
might incidentally benefit. This second recommendation is not one to be 
slighted. Where the prestation is one widely exacted and of slight value 
on any theory,*® cost of administration looms large in the total picture and 
should, not inequitably, be deemed to justify arbitrarily fixed prices even 
if these do not equal market prices. The loss to the prestator is in such 
cases slight and may well be counter-balanced by the economy effected 
from which he benefits through lower taxes. Fixed indemnities become 
extremely unjust, however, for prestations which do not possess the fore- 
going characteristics. The Italian experience shows that they tend to become 
frozen for very long periods and to invite progressive extension to all pres- 
tations. When the disparity between them and market prices becomes suffi- 
ciently great, it is inevitable that opposition to requisitions should increase 
the cost of their execution and thus minimize or eliminate any saving as to 
the state from a more expeditious procedure and, perhaps, from the payment 
of inadequate indemnities while extending the need for the evil of com- 
pulsion with little purpose. This is equally true to a large extent of any 
other means adopted by the state to make a taxing device of requisition. 
Obviously the generally accepted maxim that requisition should never 
result in a loss to the prestator, which is generally expedient as well as 
just, cannot be evaded by ingenious theories of value or by the violent fiat 
of the state. The conciliation of public and private interests cannot ulti- 


mately rest either in violence or in finely-spun theories; it requires only 


*3Such damages would be substantial if the property consisted of industrial or 
commercial equipment since the prestator might be driven wholly out of business. 

‘*These have been prominent only in France and did not arise until the last war. 

*5The requisition of quarters for a few days or of a few meals for a passing troop 
are examples of this sort of prestation. 





S4 THe UNIversity oF Toronto Law JourRNAL 


common sense and a standard of fairness acceptable to the great majority 
of the people to be wisely achieved. 

There is little doubt that both common sense and common fairness fix 
upon market price as the only acceptable objective standard for requisitory 
indemnities, once it is conceded that compulsion is an evil and that all 
should be equal before public charges. The loss to a prestator can be 


measured only in terms of what he will have to pay to replace the property 


of which he has been deprived. He will have to pay the market price as 


of the day of the requisition if he acts with due diligence. He can be made 
whole only by an indemnity equal to that market price, and even that may 
cast upon him some sentimental loss not measurable in money terms. 
It is hard to see why there should be any question in this regard. It is true 
that prices may have risen, that the property may not be replaceable because 
the supply has been exhausted by requisition or otherwise, that the prestator 
may receive more than he originally paid, that the state may have to impose 
higher taxes to pay the higher indemnities. This is all irrelevant. The 
value of an object is not an isolated phenomenon; all values are relative, 
entirely the product of the market place actually or potentially. And taxation 
is the most equitable way of distributing public charges. There may, of 
course, be cases where the market prices have been unlawfully raised by 
acts of the prestator, alone or in combination with others; for these 
undoubtedly exceptional cases the law has already made some provision 
and the indemnity may properly be so fixed as to prevent him from profiting 
by his own wrong. Ordinarily, however, the prestator is entirely helpless 
to affect the movement of prices. No valid reason can be seen why he 
should be penalized for the operation of the impersonal law of supply and 
demand by being paid any indemnity other than the market price at the day 
of requisition.** No distinction whatever is warranted between requisitions 
of property and expropriations as to the amount of the indemnities which 
should be paid. What is true of them is even more true of requisitions of 
personal services. The payment of any indemnity other than their market 
value will produce the most serious hardship in periods when the cost of 
living has spiralled sharply upward and will have an immediate adverse 
effect on the productive capacity of the nation as a result of lower working 
efficiency and popular disaffection. 

®‘The great weight of modern doctrine is entirely in accord with the view her« 


1 


expressed, in Italy where Landi, Lucifredi, and the draftsmen of the Progetto who 
subscribed the majority report are in agreement. In France the principal proponents 
of the market price are Berthélemy; and Rixens, L. and Marchant, L., Réqutsitions 


milttaires (Paris, 1916) 
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There can be no doubt of an instructive analogy between expropriation 
and the requisition of property. To go further, however, and classify the 
latter as a species of the former is to lose sight of the precise differentiating 
criterion of urgency, which is the source of such varied and material differ- 
ences between the two institutions. 

Maurice K. WISE 
Foreign Economic Administration, 
Washington, D.C. 





THE LIMITATION OF THE RIGHT OF FREE CONTRACT 
IN ALBERTA 


Gir HENRY MAINE, had he lived to see developments in Alberta, 

would have had difficulty in reconciling them with his famous dictum 
that progress was from status to contract. A combination of social and 
economic conditions and political and legal philosophies operating in many 
of the other provinces, and particularly in the Canadian West, have reached 
their culmination in Alberta. The economic “under-dog” has become a ward 
of the state. The mortgagor, the purchaser of land, of farm machinery, or 
of any chattels under a conditional-sale agreement, the guarantor, farmers 
generally, can contract in such form alone as the state permits. Only such 
remedies are left to their creditors as seem fair to the legislature, irrespec- 
tive of contractual obligations. Should the unfortunate creditor succeed in 
getting a judgement against the debtor in spite of the restrictions placed 
upon him, it has been carefully provided that the debtor generally shall 
have such wide exemption from execution that he will not be greatly 
inconvenienced by having to implement his obligation. 

The origin of the present situation can be traced back to territorial days. 
The desire of the law officers of the crown to free the new territories from 
the operation of the more objectionable doctrines of the common law, the 
need for modifying other of those doctrines to fit conditions in a new 
country, the influx of settlers with an almost insatiable demand for land 
and commodities, and a very limited amount of cash, had marked effects 
before the beginning of the depression or the rise of the theories of govern- 
ment and society generally recognized as peculiar to Alberta. The tendency 
was rapidly accentuated by the years of agricultural depression, the in- 
sistence of the creditors upon their contractual rights, and the growth of 
a strong sentiment among the debtor majority that creditors as a class were 
oppressive and unjust. In this article it is proposed to trace in detail the 
history of the various branches of contract upon which these tendencies 
have operated, and to outline the present situation in Alberta. 

Probably the earliest restriction on the right of free contract was con- 
tained in the Workmen’s Compensation Ordinance.’ This enactment, of only 
two paragraphs, made a clean sweep of the doctrine of common employ- 
ment. It provided that the negligence of an employee engaged in a 
common employment with the injured employee should not be a defence 


in any action against the employer or his legal representative for damages 


IN, W. Territories Ordinances, 1900, c. 13. 
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or injury of an employee (“notwithstanding any contract or agreement to 
the contrary”). This ordinance now appears as the Defence of Common 
employment Act.? Its terms are so clear and explicit that it has never been 
the subject of litigation. 

Another example of the same tendency in its earliest form was the 
enactment in the Bills of Sale Ordinance* that no mortgage, bill of sale, 
charge, or other encumbrance on growing crops should be valid or enforce- 
able. The obvious intent of this legislation which remained consistently a 
basic feature of all subsequent legislation on the subject, was to prevent 
the farmer's exploitation by banks or money-lenders, and as a result his 
deprivation of the fruits of his year’s labour. 

Analogous to the general restrictions on the right of free contract, 
although developed for other reasons and not theoretically embodying 
the same principle, was the complete change in the principles governing 
the action of seduction. The Seduction Ordinance of the Territories, 1903, 

>. 8, now the Seduction Act,‘ in its earlier sections codified the common 
law in regard to seduction. An additional section then provided that, 
notwithstanding anything in this Act, an action may be maintained by any 
unmarried female, who has been seduced, in her own name, in the same 
manner as an action for any other tort, and in such action she shall be 
entitled to such damages as may be awarded. The object of this section, 
which in effect created a tort where there had been a consent of the minds 
of the parties to the act of which complaint was made, was to give unmarried 
immigrant girls, whose parents were still in Europe, a right of action when 
they had actually been seduced, notwithstanding the fact that their parents 
were still in Europe and unable to protect their rights. The result has been 
in effect to give a cause of action in almost any case to an unmarried woman 
where there has been sexual intercourse. In the well-known case of 
MacMillan v. Brownlee, it was held by the privy council after great conflict 
of judicial authority that the effect of this section was to create an entirely 
new cause of action and that such an action had nothing to do with parental 
relations or with the relation of master and servant, or with loss of service 
or disability for service. Lord Thankerton says: “Seduction may well 
have been thought to be a wrong to the woman from whatever angle it was 
considered, although there was no doubt cogent reasons for great caution 


in giving her a remedy for what may be said to be no more than a voluntary 
loss of chastity.” Their lordships unfortunately do not develop the grounds 


*R.S.A. 1942, c. 120. 

Consolidated Ordinance, 1898, c. 43, s. 15. 

*R.S.A. 1942, c. 142. 

*[1940] 2 W.W.R. 455; [1940] A.C. 802; [1940] 3 All E.R. 384. 
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upon which “great caution” is to be exercised. Apparently an unmarried 
woman who has lost her chastity, even though there had been no child 
born as a result, can in Alberta recover damages if she can convince a 


] 


jury that sl | [| 


1e has been subject to persuasion. The possibilities for blackmail 
inherent in the situation are obvious, but there appears little likelihood of 
egislature amending the present Seduction Act. 

The next problem which received the attention of the 
the contract for the sale of farm machinery. These contracts were monu- 
ments to the skill and ingenuity of the lawyers who prepared them. They 
were full of elaborate conditions printed in extremely small type, the general 
result of which was to leave the purchaser almost completely at the mercy 
of the vendor. Farm machinery was essential for the great bulk of the 
population of the province. It could only be purchased on the terms of the 
contracts prepared by the machinery companies. In the early days of the 
province many of the purchasers were foreigners unable to read or under 
stand English. Even those who could understand English were generally 
unable to understand the phraseology in which the contracts were couched, 
and even had they understood them and objected to them, they had no 
effective means of modifying them. 

The decision of the supreme court of Canada in The Sawyer & Massey 
Company v. Ritchie,® holding valid a clause described by the trial judge, 
Beck J., as completely unreasonable, providing that the purchaser's failure 
to give notice of defects within a reasonable time should preclude hima from 
setting up breaches of certain warranties, stimulated such agitation that 
legislative action became imperative. 

\fter some years of consideration, the legislators of the prairie provinces 
adopted ditferent plans of remedial legislation. Manitoba and Saskatchewan 
provided for a standard farm machinery contract. Alberta, in the Farm 
Machinery Act,’ took a different method of approach. This Act provided 
(s. 4) that “no covenant, proviso, stipulation or condition in any agreement 
(whether under seal, written or oral) shall be binding upon the purchaser 
of farm machinery, if a Court or Judge decides or declares that the covenant, 
proviso, stipulation or condition is, under all the facts and circumstances of 

unreasonable.” S. 5: “Notwithstanding anything contained in 
any agreement to the contrary, the vendor shall be responsible for all repre- 


sentations made by his agent or agents during 


the negotiations of sale. 


All persons conducting negotiations on behalf of the vendor which terminate 


in an actual sale shall be deemed to be agents of the vendor.” S. 6: 
“Notwithstanding anything contained in any agreement to the contrary 


®(1910) 43 S.C_R. 614 


First enacted a 15 of 1913, now R.S.A. 1942, « 
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all farm machinery shall be sold as warranted and guaranteed to be made 
of good material, to be properly constructed both as to design and workman- 
ship, to be in good working order, to perform satisfactorily the work for 
which it is intended, to be free from latent and other defects, and to be in 
every way so designed and constructed as with proper care and use to 
ensure reasonable durability.” 

The machinery companies endeavoured to protect themselves by insert- 
ing in the agreements conditions modifying the statutory warranties with the 
expectation or at least the hope that the courts would hold that such con- 
ditions were not “under the facts and circumstances of the case unreason- 
able.” At first they met with considerable success. In Massey Harris 
Company, Limited v. Bond,* the contract contained the following clause: 

The purchaser shall give each machine a fair trial within five days after first 
using the same and if it then fails to work well with proper handling, he shall give 
immediate written notice to the Company’s Branch Manager at Calgary and also to 
the agent from whom it was purchased, stating wherein it fails. Upon receipt of such 
notice, the Company will, within a reasonable time, put the machine in good working 
irder, substituting new parts if necessary (the Purchaser agreeing to render all 
necessary and friendly assistance, furnishing a team, etc.), and if the Company fails 
to put the machine in good working order, the Purchaser shall have the right to return 
it immediately to the place where received free of charge in as good condition as 
when received, except for natural wear, and upon notifying the Company’s Branch 
Manager at Calgary of such return, a new machine or attachment will be furnished 
in its place; or at the Company’s option, the notes and money received for the purchase 
price will be refunded which shall constitute a settlement in full. Use of the machine 
for more than five days or failure to give the notice above required within ten days 
alter first using the machine, or failure to return the same immediately as above 
required, shall be considered a final acceptance of the machine and conclusive evidence 
that all warranties are fulfilled or waived and that all obligations of the Company under 
this clause are satisfied except as respect the replacing of defective parts within six 
months after delivery. This express warranty excludes all other warranties, implied 


or statutory. 


Walsh J. held this to be a reasonable provision, notwithstanding the dictum 


of Beck J. above mentioned, and this decision was followed by Ewing J. 
in Minneapolis Threshing Machine Company v. Johnson.® 


The trend was sharply and finally reversed by J. J. Case Threshing 
Vachine Company vy. Dalton.° McGillivray J. in the Alberta appellate 
division laid down the principle affirmed by the supreme court of Canada 
that the statutory warranties could not be varied or modified, that the 
question of reasonableness or unreasonableness had no application to them, 
that they were contractual terms which the legislature had removed from 


[1930] 1 W.W.R. 74. ®(1931] 2 W.W.R. 827. 
[1934] 3 D.L.R. 281; [1935] 3 D.L.R. 721 (S.C.C.). 
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the discretion of the court. It was held by the supreme court of Canada, 
however, that such a clause as had been held valid by Walsh J. in the case 
above cited was not unreasonable as applied to any warranties in the 
contract other than the statutory warranties. That court also held that 
notwithstanding the provisions of s. 5 of the Act, making the vendor 
responsible for all representations made by his agents or agent during the 
course of the sale, it was competent for the parties, to quote the chief justice 
of Canada, “to introduce into their contract as a substantive part of it 
provisions limiting their reciprocal obligations and liabilities to those arising 
from the written document alone,” and that s. 5 was directed solely to 
agency. 

This decision had the beneficial effect of closing the door finally on 
long-drawn-out and unsatisfactory law-suits marked by conflicting state 
ments as to what had or had not been said by agents and whether or not 
what was said amounted to a warranty. It may be doubted, however, 
having regard to the temper of the legislature which passed the original 
Act, whether that legislature succeeded in accurately expressing its inten- 
tions. Probably what the legislators had in mind was to make the vendor 
of farm machinery responsible for any statements made by an agent whether 
they were embodied in the contract or not. Their views as to the reasonable- 
ness of the above clause would scarcely have coincided with that of the 
judges. 

There have been no further important judicial pronouncements. 
Generally the interpretation of the Farm Machinery Act may be considered 
as settled. Most machinery contracts contain generally the statutory war- 
ranties, a retention of a lien on the machinery until payment, and a clause 


providing that the obligations of the vendor are contained only in the 


written contract. The question of reasonableness or unreasonableness can 
very rarely arise. The legislature wisely provided that the Act should not 
apply to second-hand machinery and a fruitful source of controversy and 
litigation thereby dried up. 

The outbreak of the war in 1914 turned the attention of the government 
to the necessity for further protecting debtors. Ostensibly as a war measure 
the Extra-Judicial Seizures Act was passed in 1914. This Act provided that 
every distress or seizure under the authority of any attornment clause in 
any real-estate mortgage or agreement of sale, or in any lease, or under 
the authority of any chattel mortgage, conditional sale agreement, bill of 
sale, or other extra-judicial process whatsoever, not being a distress for 
taxes, should only be carried into effect by a sheriff or sheriff’s bailiff. 
It is further provided that the goods should not be removed or sold after 


seizure except upon the order of a judge of the supreme court, district 
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court, or master in chambers made ex parte, or upon such notice as he 
saw fit to direct. Sales after seizure, under execution, were also prohibited 
except by an order of a judge or master in chambers. Heavy penalties 
were imposed for any violation of the statute. 

While ostensibly a war measure passed to meet an emergency, the prime 
minister, the Honourable A. L. Sifton, a former chief justice of the province, 
remarked that he had long been of the opinion that such legislation was 
necessary to protect debtors, that it had been introduced as a war measure, 
but that he was convinced that it would remain on the statute books for 
years. His foresight was justified. The efforts at repeal were never more 
than half-hearted and after a few years the creditor interest concentrated 
their efforts on modifications and amendments. Representations were made 
to successive governments and after various amendments the original Act"? 
was repealed and the Seizures Act passed in 1933. That Act now appears 
as R.S.A. 1942, c. 143, practically without amendment. The scheme of 
the original Act is continued. All seizures must be by sheriff’s bailiff and 
all are subject to the jurisdiction of a district court judge irrespective of 
any contract to the contrary. 

The procedure now provided is as follows: 

The creditor, if he fails within any of the classifications mentioned, 
instructs the sheriff’s bailiff to make a seizure. The seizure is effected by 
serving upon the debtor a Notice of Seizure together with a form called 
a Notice of Objection. These documents are accompanied with instructions 
to the debtor that if he desires to object to the sale of the goods he must 
fill out the Notice of Objection with his reason for objecting to the sale 
and mail the same to the sheriff in the judicial district whose bailiff has made 
the seizure. It is the duty of the creditor to attach to the Notice of Objection 
a properly stamped envelope addressed to such sheriff. If no notice is 
received within fourteen days the goods may be removed and sold. Accord- 
ing to law, if a notice is received, then an application is made by the creditor 
to the district court judge in the district in which the debtor resides, for 
leave to remove and sell the goods. Upon the return of the application 
the judge deals with the matter summarily and makes such order as seems 
to him to fit the circumstances. The most usual order is for the postpone- 
ment of the application, provided a certain payment is made within a fixed 
time, with liberty to the creditor to renew the application. Less frequently 
the order is granted or definitely refused. There is a right of appeal 
from the order of the district court judge to a judge of the supreme court 
in chambers where the value of the goods involved is more than $100. 


111914, c¢. 4. 
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One of the most difficult controversies for the judge to decide is the 
respective merits of the vendor and purchaser of a binder on which the 
payments are long in arrears, seized immediately before harvest. The 
creditor insists upon his contractual rights and represents that the value of 
the binder will be seriously diminished if the purchaser is allowed to cut 
another crop, and the market lost for another year. The debtor insists that 
he is unable to pay, that he has no other means of harvesting his crop, and 
that his contractual obligations are of no importance in view of his 
necessities. Usually his plea prevails and upon making a small payment he 
is permitted to use the binder for another crop. It is surprising how little 
objection there now is to the operation of this Act. 

The representatives of most of the large creditor companies admit that 
it affords a necessary protection to purchasers, that such purchasers should 
not be at the mercy of harsh or unconscionable creditors and be deprived of 
goods on which they have made very substantial payments, and that with 
some exception the district court judges have held the balance fairly between 
debtor-creditor. 

The creditors have found in practice that the machinery of the Seizures 
Act often assists them in obtaining payment. The Alberta farmer pays very 
little attention to his correspondence. Letters demanding payment are 
completely ignored. When a seizure, however, is made, he is forced to 
take some action and frequently a settlement is arranged before the hearing 
and in many other cases the directions of the judge are carried into effect 
and payment is made. The chief objection to the procedure is the expense 
of the bailiff’s travelling expenses in making the seizure and when sale is 
ordered in conducting the sale, in view of the great distances in Alberta 
and the scattered rural farm population. 

The Seizures Act did not entirely satisfy the debtors whose demands 


for relief from their contracts continued vociferously during the depression 


years. Used farm machinery and used motor cars in the middle thirties 
commanded a very low price. If they were repossessed and sold there was 
frequently a deficiency for which the creditor obtained judgement. The 
purchaser who had lost his chattel and now found himself faced with the 
necessity of paying the balance, was loud in his denunciation of the oppres- 
sion to which he was being subjected. He inspired his local member with 
a determination to remedy the situation. 

As a result, the Alberta legislature, following the general practice of 
the sister province of Saskatchewan, provided’* that the right of the vendor 


should be restricted either to a judgement for the purchase price of his 


12R.S.A. 1942, c. 219, s. 16. 
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goods, or to repossession. If the creditor seized the goods and chattels, the 
subject-matter of a sale, under execution, pursuant to a judgement for their 
price, then he was limited to the amount recovered on his judgement and 
the judgement was deemed to be fully paid and satisfied. In order to prevent 
the creditor by any exercise of ingenuity devising an arrangement whereby 
the purchaser would contract himself out of the benefit of the Act, it was 
provided that the section should apply to all instalment sales whether 
effected by way of conditional sale agreement or lien note, or by way of an 
agreement or arrangement made at the time of sale, or subsequent thereto, 
whereby the purchaser gave to the vendor a chattel mortgage or bill of sale 
covering in whole or part of the purchase price of the goods or chattels sold. 

The fluctuations of purpose displayed by the legislature in dealing with 
the Dower Act form an interesting example of the struggle between the 
firmly established theory of the importance of free contract and the newer 
theory that the paramount object of legislation is to afford protection to 
those unable to protect themselves. 

The Dower Act was originally enacted in 1917. It provided that every 
disposition by act inter vivos of the homestead of any married man during 
the life of such married man, or during the life of such married man’s wife 
should be null and void unless made with the consent in writing of the wife 
aforesaid. 

This section first came before the courts in Choma v. Chmelyk." 
Scott J. held that the general effect of the Act was to create in the wife a 
life estate in her husband’s homestead, that the effect of the section quoted 
above was to make any disposition null and void only as it affected the 
wife’s interest, that the husband could deal with his own remaining interest 
in the land as though the Aét had not been passed. The legislature at first 
accepted this interpretation and in 1919 amended the Act by expressly 
providing that the disposition by the married man of his homestead should 
only be void in so far as it affected the interest of the wife therein. The 
law remained unchanged until 1926 when the amendment of 1919 was struck 
out. In its present form the Dower Act’ provides that every disposition 
by act inter vivos of the homestead without the wife’s consent in the pre- 
scribed form shall be absolutely null and void for all purposes. 

In a recent decision of McLaurin J. as yet unreported, he held that a 
plaintiff in an action brought against the husband for breach of a contract 
to sell land to which the wife had not consented, must fail. He based his 
decision upon Saskatchewan decisions on a similar Act, upon the history 


of the Act, upon its express words making the disposition null and void 


13[1918] 2 W.W.R. 382. 14R.S.A. 1942, c. 206. 
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for all purposes whatever, and upon the view that the intention of the 
legislature would be defeated if such an action were permitted to succeed. 
His view, and the view of the Saskatchewan courts, was that the protection 
given to the wife would be largely nugatory if by reason of her refusal to 
consent to the disposition damages might be obtained against the husband 
and the property upon which the wife relied for her support and mainten- 
ance thereby seriously diminished. 

While logically the result reached by the learned judge seems unassail- 
able, the situation is not satisfactory. In many cases husbands enter into 
contracts for the sale of their homestead with the knowledge and acqui- 
escence of the wife. Before the transaction is completed the husband changes 
his mind, the wife refuses to consent to the disposition, and the prospective 
purchaser who may have suffered real damage is without remedy. The 
principle, however, of protecting the wife’s interest in the homestead 1s 
firmly established and it was generally thought that the proposed solution 
of the difficulty by the amendment of 1919 had worked, as McLaurin J. held, 
against her interest. 


Two other recent enactments should be mentioned in order to complete 


the record. The Unearned Increment Tax'® provides for a tax payable by 
the vendor of 10 per cent on the increased value of the land as indicated 
by the sale price over the value established when the vendor acquired the 
land. Vendors frequently included in their agreements a clause providing 
that the increment tax should be paid by the purchaser. By amendment of 
1941 it was provided that the tax should be paid by the vendor notwith- 
standing the provisions of any agreement to the contrary made after 
March 31, 1941. 

In the Guarantees Acknowledgment Act originally passed in 1939,** 
the Alberta legislature adopted what was for them a new method for the 
protection of the debtor. Instead of limiting the actual contractual right, 
it provided that no guarantee executed after April 1, 1939, should have 
any force or effect unless the person entering into the obligation created 
thereby appeared before a notary public and acknowledged his execution 
thereof, and unless the notary public, being satisfied by examination of that 


hat he is aware of the contents of the guarantee and understands it, 


person t 
issued a certificate under his seal in a prescribed form to that effect. The 
only exception is a guarantee to a bank when the obligation incurred does 
not exceed the sum of $500. 

In Alberta and elsewhere there is no doubt that a great many guarantees 


have been executed without the guarantor appreciating to any degree the 


15R.S.A. 1942, c. 60 16Now R.S.A. 1942, 128 
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obligation which he was incurring, and on the general representation of 
either the creditor or the primary debtor that the guarantee was a mere 
form and that he would never be called upon to implement it. 

The efficacy of the explanation given by the notaries public, many of 
whom are laymen, of the complicated clauses contained in some of the 
guarantee forms in circulation in Alberta, is doubtful, but the general effect 
of the Act is beneficial. The necessity for consultation with a notary public 
undoubtedly impresses upon the proposed guarantor the seriousness of the 
obligation into which he is entering and will result, even if the explanation 
is not complete, in his appreciating the general nature of the document 
which he is signing. The honest creditor will also be benefited. The un- 
scrupulous guarantor is deprived of the defence so frequently pleaded and 
so difficult to controvert that the contents of the documents were misrepre- 
sented, that its nature was misunderstood, and that the guarantor believed 
himself to be signing not a guarantee but a mere recommendation of the 
debtor, or some similar document. 

The bill was passed without serious opposition and apparently forms 
a permanent addition to our statutes. In some cases it creates unnecessary 
and somewhat absurd formalities. A director of a company who owns and 
controls all its stock, and who has been in business for years and thoroughly 
understands the nature of any obligation which he is assuming, cannot 
validly give a guarantee to a bank for the company’s indebtedness unless 
the guarantee is solemnly explained to him. It is difficult, however, to 
make exception to the general rule without seriously undermining the 
protection which the legislature intended to afford. 

The extraordinary extension of exemptions in Alberta is another aspect 
of the determination of the legislature to protect its wards. Until the recent 
amendments the exemptions in Alberta were generally the same as those 
in the other provinces and afforded ample protection. A farmer's home- 
stead, a reasonable amount of stock and equipment, the home of the city 
or town dweller, and furniture to the value of $500, a cheap motor car, and 
other similar chattels were exempt. One of the old-time sheriffs was in the 
habit of referring to many of the farmers against whom he was directed 
to levy, as “exemption farmers,” that is men who never acquired anything 
beyond their exemptions but who were able within the exemptions to live 
frugally and simply, and to defy their creditors. 

In 1941 the exemptions were extended to include the following : 

Cattle, sheep, pigs, domestic fowl, grain, flour, vegetables, meat, dairy or agri- 
cultural produce, whether prepared for use or on foot, or any of them as will be 
sufficient either by themselves or when converted into cash to provide: 
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Food and other necessaries of life required by the execution debtor and his family 

for the next ensuing twelve months; 

The payment of any sums necessarily borrowed or debts necessarily incurred by 

him during the preceding period of six months for the purpose of feeding and 

preparing his livestock for market; 

The payment of any current taxes and one year’s arrears of taxes or in case taxes 

have been consolidated, one year’s instalment of the consolidated arrears ; 

The necessary cash outlays for the ordinary farming operations of the execution 

debtor during the next ensuing twelve months and the repair and replacement of 

necessary agricultural implements and machinery during the same period. 

The result of this enactment is that almost every seizure results in a 
long debate as to exemptions. The vague language of the Act, the difficulty 
of applying it to the different circumstances of the execution debtors, 
and the fluctuation in crops and prices render it extremely difficult for an 
execution creditor to realize on his judgement. 

The long history of mortgage legislation is instructive, as an example 
of the gradual development of the doctrine of limitation of contractual 


rights. Little by little recently, almost year by year, the rights of the 


mortgagee and the vendor under an agreement of sale have been whittled 
away until now he is left only with a lien on the land for the amount of his 
claim and interest, enforceable only with difficulty and delay. 

The idea that a mortgage was essentially a security on land and not a 
covenant to repay money was first indicated in the case of Mutual Life 
Assurance Company v. Douglas." In that case the question arose of 
whether or not a mortgagee under the Land Titles Act who had taken a 
foreclosure order was thereafter entitled to sue under his covenant for 
payment, provided he still retained the land. Our court of appeal held that 
he was not, that the foreclosure order extinguished the debt. The supreme 
court of Canada reversed this decision. Our legislature promptly amended 
the law to bring it in accord with the decision of the appellate division. 

Shortly thereafter, in 1919, the Judicature Act was amended by pro- 
viding that in any action brought upon a mortgage of land the order should 
provide that the amount adjudged or ordered to be paid by the defendant 
should be realized in the first instance pro tanto by a sale of land mortgaged 
unless the court for good cause should see fit to order otherwise. A cer- 
tificate of judgement could be registered in the land titles office which 
bound all the lands of the defendant and prevented his dealing with them 
except subject to the certificate. 

The mortgagees succeeded for a long period in effectively circumventing 


the effect of the two statutory amendments cited above. A practice was 


*[1918] 3 W.W.R. 529; 57 S.C.R. 243; [1918] 1 W.W.R. 690; 39 D.L.R. 601. 
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devised whereby the mortgagee was given leave to bid at the sale. If a sale 
proved abortive he was then allowed to buy at the amount of the reserve 
bid and issue execution for the balance. By this procedure he would have 
in effect the benefits of his foreclosure and the benefits of the personal 
covenant. After great conflict of judicial opinion this practice was finally 
sanctioned by a judgement of the supreme court of Canada in Security Trust 
Company, Limited v. Sayre and Gilfoy,'® affirming by an equal division the 
decision of the appellate division reversing the trial judge. 

For some years the legislature abandoned their direct attack on the 
personal covenant and directed their energy to a series of Debt Adjustment 
Acts which prevented actions being taken at all without the approval of an 
official of the government. This legislation was finally held ultra vires, 
whereupon the legislature resumed its battle with the mortgage companies 
along the old lines and this time carried to a completely successful application 
the doctrine that the land alone was security for the mortgage debt. 

The mortgagees had considerable success in partially enforcing their 
covenant by payment by means of the attornment clause contained in most 
mortgages. If the interest were not paid, seizure was made under the 
authority of this clause and although the mortgagees were subject to the 
Seizures Act outlined above, they did in many cases succeed in having a 
portion of the crop sold and applied on the mortgage debt. 

In 1939 the Land Titles Act was amended by a section which now 
appears as R.S.A. 1942, c. 205, s. 115. This enactment provides that any 
covenant, agreement, condition, or stipulation contained in any mortgage 
or agreement of sale, or in any other instrument of any kind which is 
supplementary or collateral to any mortgage or agreement, whereby the 
mortgagor agrees or has agreed to become the tenant of the mortgagee, or 
whereby the purchaser agrees or has agreed to become the tenant of the 
vendor, as the case may be, shall be utterly null and void. An exception 
was made in the case of a mortgage in favour of the Canadian Farm Loan 
Board, and also in the case of any agreement for the sale of land entered 
into by the Canadian Farm Loan Board. 

The Act also contained a provision that it would not apply to any 
mortgage given to secure loans for the purpose of building a house or houses 


where the form of the mortgage, including its terms and conditions, has 


been approved by the lieutenant-governor-in-council. No advantage has yet 


heen taken of this clause, but it offers a promising means whereby building 
could be stimulated and payments made to the mortgagee in the nature of 
rent. 


18[1920] 3 W.W.R. 469; 61 S.C.R. 109. 
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Finally in 1940 any obligation under the personal covenant disappeared. 
It was provided that the rights of the mortgagee or vendor respectively 
under any order or judgement heretofore or hereafter obtained in any 
action brought prior to February 16, 1940, upon any mortgage of land, 
whether legal or equitable, or any agreement for the sale of land, shall, 
notwithstanding the terms of such order or judgement be restricted to the 
land to which the mortgage or agreement relates, or foreclosure of the 
mortgage or cancellation of the agreement for sale, as the case may be, 
and notwithstanding the terms of the said order or judgement the same 
shall confer no right of any kind upon the mortgagee or vendor respectively 
tor the enforcement of the same by any means whatsoever except by the 
foreclosure of the mortgage or the cancellation of the agreement of sale, 
as the case may be. 

The mortgagees had still one weapon left. Their solicitors were able to 
persuade some of the judges that they were entitled to the appointment of 
a receiver for the crop grown on the mortgaged land. Other judges took 
the contrary view. The first and only reported case in which the problem 
was considered is Prudential Insurance Company of America v. Cunning- 
ham,'® a decision of O’Connor J. That learned judge held that since the 
crop was part of the land the mortgagees were entitled to the appointment 
of a receiver, notwithstanding the legislation outlined above. The appellate 
division, however, unanimously held that the effect of the legislation was 
plainly to prohibit the appointment of a receiver and reversed the decision.” 
The only effective method at the present time to secure the covenant of the 
mortgagor is to make the mortgage collateral security to a promissory note 
or other personal obligation. This practice is generally adopted and to date 
the legislature has not interfered with it, perhaps because it has not yet 
been brought to their attention. 

The apex was put upon the structure by the Vendors’ and Mortgagees’ 
Costs Exaction Act.*! This Act, originally passed in 1938, provides that 


every covenant and agreement in a mortgage on land, agreement for the sale 


of land, or a chattel mortgage or conditional sale agreement, whereby the 


purchaser or mortgagor is made liable for payment of any fees, charges, or 
costs other than the costs payable in respect of or by virtue of a judgement 
of a court of competent jurisdiction shall be utterly null and void. Teeth 
were put into the enactment by the provision that any person who caused 
or causes to be demanded any sum claimed by virtue of any such covenant 


shall be lable to a heavy fine, and in default, to imprisonment. 


[1942] 3 W.W-_R. 145 2011942] 3 W.W_R. 494 


Now R.S.A. 1942, c. 140 
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The control of the courts over costs of mortgage actions was abolished 
by an amendment to the rules dated March 31, 1931. This amendment is 
as follows: “In any action for foreclosure of a mortgage or for specific 
performance, cancellation or rescission of an agreement for sale, or for the 


recovery or possession of land in respect of a mortgage or agreement of 
sale where the whole of the original consideration arose before the Ist 
July 1936, no costs or disbursements of any nature whatsoever shall be 
taxed or allowed to the plaintiff in the action.” 

The effect of the mortgage legislation has been almost wholly bad. To 
it may be attributed to a very considerable degree the housing shortage 
which, acute before the war, in the Alberta cities, has since the outbreak of 
the war become a serious social and municipal problem. The constant attack 
upon the rights of the creditors, the retroactive features of the legislation, 
and the general attitude of hostility displayed by the legislature, discouraged 
the lending of money in the province. For the last fifteen years practically 
no money has been made available by any of the large companies, and there 
does not appear to be any immediate prospect of a change in this situation 
until the lending interests are assured that there will be no further inter- 
ference with their contractual rights. 

On the whole, the other legislation outlined in this article has been 
successful. Real, urgent problems have been met in a manner reasonably 
satisfactory to the interests involved. Credit has been to some extent 
restricted, but for many years the almost limitless credit which could be 
obtained proved in the less prosperous years to have imposed upon the 
province a tremendous burden which the unfortunate debtors were unable 
to carry or remove. Except for those who desire to obtain mortgages on 
real estate, credit is still obtainable if the moral risk is good and the security 
reasonable. 

Save for the possibility of some modification in the law relating to 
mortgages, there appears to be little prospect of any reversal in Alberta 
of the legislative tendencies which have been operating for so long. In 
\lberta free contract and the philosophy upon which it was based belongs 
to the past. 

S. W. Frevcp 
I-dmonton, Alta. 
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CoPpyRIGHT IN WORKS WHICH DECEIVE THE PUBLIC 


HAT branch of the law of copyright which concerns itself with the 
scope of protection accorded to works which deceive or mislead the 
public is a part of that slightly wider branch of the law which concerns 
itself with books which are generally deleterious to the public good. In 
other words, books or works which are immoral, obscene, and irreligious. 
Under the Canadian Copyright Act of 1875, which was carried forward 
into the revision of 1906 as c. 70, it was provided that “no literary, scientific 
or artistic work which is immoral, licentious, irreligious or treasonable 
or seditious shall be the legitimate subject of such registration or copy- 
right.”* That Act was passed and operated during a time when Canada 
was unable, due to the terms of its Copyright Act, to obtain admission to 
the International Union as set forth at the Berne Convention. The Imperial 
Copyright Acts have never contained any comparable provision to that 
contained in the Canadian Act of 1875, and such a limitation does not 
appear in the Copyright Act of 1909 of the United States. The Berne 
Convention; as revised at Rome in 1928, does contemplate, however, that 
there may be some restriction on the protection accorded to works of the 
type under discussion by providing that “the provisions of the present 
Convention cannot in any way derogate from the right belonging to the 
government of each country of the Union to permit, to control, or to 
prohibit by measures of domestic legislation or police the circulation, 
representation or exhibition of any works or productions in regard to 
which the competent authority may find it necessary to exercise that right.’ 
Notwithstanding this absence of statutory provision on the subject 
] 


in countries other than Canada, the courts of the common-law countries 
! 


have in a number of instances made use of the law of copyright as a tool 


of contemporary morality. To this end they have refused the protection 
of the courts to works which are immoral or obscene, or which are intended 
to deceive the public, or which are irreligious, acting on the maxim that 
“he who comes into equity must come with clean hands.”* But tempora 
iS. 7 Art. 17 
See, for example, Pasickniak v. Dojacek, [1928] 1 W W.R. 865; 37 Man. L.R. 265 
1928] 2 D.L.R. 545; Baschet v. London, Illustrated Standard Co., |1900| 1 Ch. 73; 69 
L.J. Ch. 35; Dr. Priestley’s Case referred to in Southe 
Southey v. Sherwood. ibid.. Stockdale v. Onu j yn, 1826 
625; Poplett v. Stockdale, (1825) 2 Car. & P. 198; A. B 
Macy. Cop. Cas. 274; Glyn v. Weston Feature Film ( 
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mutantur, and as times change so do morals, custom, and usage. So we 
find in the Canadian case above referred to,‘ that Dennistoun ].A., in the 
court of appeal for Manitoba, said: “There is nothing in the Act to deny 
an author his copyright upon the grounds that his work is indecent, obscene 
or immoral. That the courts will refuse to give an author damages when 
his work is of such a character that the law would not permit him to publish 
it has been frequently held. If an author cannot sell his work, he cannot 
prove damages. but apart from damages I can see no reason why the 
pirating of an author's original work should not be restrained by injunction, 
provided it is honest work and not a fraud upon the public.’ 

This is a far cry from the words of Younger J. in Glyn v. Heston 
Feature Film Co.® The work in issue in that case, which will be well re- 
membered by all those who are of an age to remember the period of “flaming 


youth,” was one of that type of works made so popular by Miss Glyn 


and other writers of the same literary point of view. The work, as its 
title Three Weeks obviously intended to imply, concerned the illicit re- 
lationship of two young people of opposite sexes who met at a Swiss 
chalet. In his judgement Younger J. notes that the work was first pub- 
lished in 1907 and was, from the point of view of notoriety, fortunate to 
be condemned almost unanimously by the critics and to be banned by all 
the libraries. In dismissing an action for infringement, Younger J. had 
the following to say: 


3ut there is involved in this case another, and from the public point of view 
a much more important consideration which in my judgment entirely debars the 
plaintiff from obtaining any relief in this court. The episode described in the plaintiff's 
novel, and which she alleges has been pirated by the defendant, is in my opinion 
grossly immoral in its essence, in its treatment, and in its tendency. Stripped of its 
trappings which are mere incidents, it is nothing more nor less than a sensual 
adulterous intrigue. And.it is not as if the plaintiff in her treatment of it were content 
to excuse or palliate the conduct described. She is not even satisfied with justifying 
that conduct. She has stooped to glorify the liaison in its inception, its progress 
and its results; and she has not hesitated to garnish it with meretri 


at ry turn. 


Now it is clear law that copyright cannot exist in a work of a tenden 


1 icy 
1 


immoral as this, a work which, apart from its other objectionable featur 


iree love and justifies adultery where the marriage tie has become merel 


Tallis, (1845) 1 C.B. 893; Lawrence v. Smith, (1822) 1 Jac. 471; Murray v. Benbow, 
1822) 1 Jac. 471 at 474. n.; Thompson v. Thompson, (1844) 1 Coll. 381; Bowman v. 
Secular Society, Ltd., |1917) A.C. 405; Harms v. Stern, 231 F. 649; Broder v. Zemo, 88 F. 
74. 

‘Pasickniak v. Dojacek, supra. 

See also Baschet v. London Illustrated Standard Co. \1900) 1 Ch. 73; 69 L.J. Ch. 35 

®[1916] 1 Ch. 261. ij 
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may well be that the Court in this matter is now less strict than it was in the days of 
Lord Eldon, but the present is not a case in which in the public interest it ought, as it 
seems to me, to be at all anxious to relax its principles. We are constantly hearing of 
the injurious influence exercised upon the adventurous spirit of our youth by the penny 


dreadful which presents the burglar in the guise of a hero and so 


excites the 
imagination of the juvenile reader that, adopting in the spirit of true adventure the 
life of his idol, he presently finds himself in the dock branded by an unfeeling world 
as a common thief. So is a glittering record of adulterous sensuality, masquerading 
as superior virtue as it does in this book, calculated with consequences as inevitable 
as they are sure to be disastrous, to mislead into the belief that she may without 
danger choose the easy life of sin, many a poor romantic girl striving amidst manifold 
hardships and discouragements to keep her honour untarnished. 

It is enough for me to say that to a book of such a cruelly destructive tendency 
no protection will be extended by a Court of equity. It rests with others to determine 
whether such a work ought not to be altogether suppressed. 


It is probable that in the year 1916 those words did not sound quite 
so amazing as they sound today. For Mr. Justice Younger, now Lord 
Blanesburgh, the writer has the most profound respect, and it must be 
understood that the words he now employs are used only for the purpose 
of constructive legal criticism. It is, I think, not unfair, either to Mr. 
Justice Younger or to Elinor Glyn, to suggest that, in the light of many 
works which have been published in the last few years and of quite a 
number of plays which have been performed recently, both on this continent 
and in Europe, the work which Mr. Justice Younger so roundly and 
vigorously condemned would now be regarded as a weak and palely drawn 
skeleton of the more robust and Rabelaisian adventures which now occupy 
much of the printed page and some of the dialogue of the stage. 

In the United States the question is somewhat complicated due to the 
fact that copyright protection, under the constitution, is granted only for 
the “promotion of the progress of science or the useful arts.” The American 
courts have, therefore, in construing that provision of the constitution, 
been alive to the duty cast upon them of refusing protection to works 
which are obviously not of the type intended by the framers of the consti- 
tution to receive protection. Thus in Martinette v. Maguire*® the court 
said: “So a real dramatic composition, if grossly indecent, and calculated 
to corrupt the morals of the people, would not be entitled to a copyright. 
Such an exhibition neither ‘promotes the progress of science or the useful 
arts,’ but the contrary. The Constitution does not authorize the protection 
of such productions, and Congress cannot be presumed to have gone beyond 
their power to give them such protection.’””* 


1 Abb. U.S. 363 
‘See also Barnes v. Miner, (1903) 122 Fed. 480; Novelty Co. v. Dworzek, 80 Fed. 
02: Egbert v. Greenberg, 100 Fed. 447. 
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But even though the American constitution may restrict to some extent 
the scope of copyright, this restriction is a matter which must be decided 
and resolved by human judgement. There is no absolute guide to morality 
and no yardstick which is suitable for the measure of decency or indecency 

5 sad 


Citi 


er in the abstract or for universal application. Such decision is there- 
on a state of mind and broadness or narrowness of outlook which will vary 
not only with the number of minds but with the passage of the years. 
Thus we find Knox J. in 1925 using the following expressions in an 
\merican case concerning the application of the principle of morality to 
copyright. ‘Whatever may be the view of the prudist with respect to 
‘Hell's Playground’ I think that the book when judged by the standards of 
current literature, should not be held unentitled to copyright. . . . If the 
copyright is invalid upon the ground of immorality, it augurs ill for many 


present 


| t day novels and magazines, to say nothing of numerous dramas, 
which now meet with public approval.’ 

An interesting feature about a present consideration of judgements 
such as those of Younger J. in Glyn v. Weston Feature Film Co.'® is not 
alone the manner in which time may soften judgement on a question of 
morality in connexion with the written or printed word, but in many 
cases the extreme divergence which clearly emerges from the views held 
by one person on the question of morality in connexion with present and 
past writings. A classicist will in many cases roundly condemn what he 
terms the prurient literature of today while at the same time he bows his 
head in respect before the writings of Catullus or of Ovid. There is much 
that may be considered by some minds to be obscene in Dryden’s metrical 
translation of Ovid. Shakespeare and other of our Elizabethan dramatists 
ire by no means free of that lusty sense of the apposite which may be 
characterized by the prudist as being meretricious. The classicist will, 
however, in general. give one the answer “O tempora: O mores,” while 
indicating that what might be admirable in a more lusty age is not to 
he transported to modern times as an excuse for the same type of frank 
and honest, even though somewhat Rabelaisian writings. One has only 
to point to the recent example in the United States where the question 
arose of the propriety of granting to the magazine Esquire second-class 
mailing privileges on the grounds of its alleged immorality. Despite the 
fact that a three-man board gave as its opinion that the magazine was not 
mmoral or obscene, an official of the United States post office overruled 
that opinion, substituted his own, and denied the mailing privileges desired 
by the magazine at some considerable cost to its publishers. 


\Simonton v. Gordon, (1925) 12 F. 2d 116. Supra. 
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From all this discussion flows one natural conclusion which must in 
time be accepted as a principle of law. If the work in question is a sincere 
and honest work in the sense that it is a contribution to literature or to art, 
no matter how slight or how meagre, then protection cannot be refused 
to it on the ground of obscenity unless it is obviously written purely from 
the standpoint of pornography. Even there is a deciding line which may 
be hard to define. But the present method of characterizing as obscene 
all writings which “tend to excite the passions” is ridiculous and absurd. 
If we desire to grow up in a literary sense, we must remember our inheri- 
tance from Shakespeare, Bocaccio, Basile, Balzac, Sterne, Marguerite of 
Navarre, and from the classical and medieval poets and dramatists. 

That the trend is gradually away from arbitrary decision based upon 
fallacious reasoning and early bigotry and prejudice toward a more broad 
and liberal acceptance of the doctrine that “what is one man’s meat is 
another man’s poison” is evidenced by the trend of decision in those cases 
which deal with works which are offensive to the Christian religion. In 
the earlier cases any work which attacked or was contrary to the accepted 
doctrines of the Christian religion and Christian practice, was refused 
the protection of the copyright law. According to this view, Christianity 
being a part of the law of the land, courts would not assist in the protection 
of works which attacked Christianity and by so doing attacked the law 
of the land. Thus, in Lawrence v. Smith" the work consisted of certain 
lectures delivered before the College of Surgeons which contained passages 
obviously hostile to the common law and reviling religion and denying the 
immortality of the soul. In giving judgement the lord chancellor said: 
“Looking at the general tenour of the work and at many particular parts 
of it, recollecting that the immortality of the soul is one of the doctrines 
of the Scriptures, considering that the law does not give protection to 
those who contradict the Scriptures, and entertaining a doubt, I think a 
rational doubt, whether this book does not violate the law, I cannot continue 
the injunction.” 

The important part of the lord chancellor's judgement is that which 
says that “the law does not give protection to those who contradict the 
Scriptures.” That rule is altogether too broad. The true rule is that, in 
the absence of scurrilous and indecent language constituting the crime of 
blasphemy, works will not be disentitled to copyright and to the protection 
of the courts on the mere ground that they are irreligious or contrary to 
the doctrines and teachings of the Christian faith, and to that extent tend 





























11/1822) 1 Jac. 471 
2Reference may also be had to the cases of Murray v. Benbow, (1822) 1 Jac. 471, 


at p. 474.n.; Thompson v. Thompson, (1844) 1 ¢ 
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to be subversive of the Christian faith. That principle was approved by 
Lord Mansfield in Hanson v. Evans :* “There never was a single instance 
from the Saxon times down to our own in which a man was ever punished 
for erroneous opinions concerning rites or modes of worship, but upon 
some positive law. The common law of England which is only common 
reason or usage, knows of no prosecution for mere opinions. For atheism, 
hlasphemy and reviling the Christian religion there have been instances 
of persons prosecuted and punished upon the common law.” 

This rule was stated with approval in Bowman v. Secular Society, Ltd. 
There Lord Buckmaster indicated that all adverse critical examinations of 
the doctrines of Christianity were not necessarily blasphemous publications, 
stating that “in my opinion therefore the common law of England does not 
render criminal the mere publication of doctrines hostile to the Christian 
faith.’”** In considering the doctrine of whether works of this type, though 
not subject to criminal action, may nevertheless be of such a type that 
they are not entitled to the protection of the courts, Lord Buckmaster, in 
repudiating such a doctrine, said: “It would result that editors and pub- 
lishers would be able to deny payment to contributors and authors whom 
they had expressly employed to write philosophical and scientific articles 
or books if it could be decided that the work was anti-Christian while no 
one could be compelled to pay for any such books when purchased. 
Indeed the doctrine, as it seems to me, would apply to a great deal of 
classical and scientific literature, and the conditions which would condemn 
these works might vary from year to year as different views from time to 
time prevailed.’’?® 

And Lord Dunedin, after indicating that where there was no scurrilous 
language such as would constitute the crime of blasphemy at common 
law, there was not necessarily any middle ground upon which the court 
would refuse to lend its assistance for an object which was inconsistent 
with, and to that extent subversive of, the Christian religion, said: “I 
confess I cannot bring myself to believe that there is still a terra media 
of things illegal which are not criminal, not directly prohibited, not contra 
bonos mores and not against public policy. Yet that, I think, is the result 
of holding that anything inconsistent with Christianity as part of the 
law of England, cannot in any way be assisted by the action of the Courts.’”"? 

There remains, however, one class of case for consideration which may 
occasion some difficulty, not so much in arriving at the correct rule of 
law to be applied, but in ascertaining the facts upon which to base the rule. 
That class of case is concerned with those works which tend to deceive the 


182 Burn's Ecc. Law, 207, 218. 1411917] A.C. 405, at p. 475. 
!At p. 470. WAt p. 474. At p. 434. 
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public, and in this type of case the intention or state of mind of the author 
or publisher is of primary importance. It will thus be appreciated that 
much difficulty will be occasioned in deciding the question for the reason 
that the work may not per se display those qualities which render it objec- 
tionable but that the decision must be approached from a consideration of 
hypotheses arising from intention or state of mind. Fortunately, the law 
on this branch of the subject is reasonably well settled by the case of Wright 
v. Tallis.* There the work in question was entitled Evening Devotions from 
the German of C. C. Sturm, author of the Morning Devotions. The de- 
fendants pleaded that Sturm had written religious works in the German 
language which had been translated into English, and were much valued; 
that the plaintiff had employed a third person to write the book and, with 
intent to defraud and deceive the public, and to make them believe that 
the book was a translation of an original book written by Sturm, fraudu- 
lently published it as and for a translation of an original work written in 
German by Sturm; and that he published with the book a false and fraudu- 
lent preface, the object of which was to induce the public to believe that 
the work was really a translation of a work written by Sturm. During 
the course of the argument Serjeant Wilde pointed out that the case was 
not like the case of a publication of an immoral, indecent, blasphemous, 
or seditious tendency, where the courts have held that by reason of the 
licentious character of the book, the publisher is without the protection 
of the law.’® Nor was it at all parallel with those cases in equity which 
may be relied on by the defendant, where the court had declined to inter- 
fere by injunction, on the supposed ground that there existed no legal 
interest in the work.*® The question was whether there is any rule of law 
by which one who publishes a work of literary merit, of history or science 
for instance, and untruly describes it as a translation, thereby forfeits 
the protection which the law affords to authors and proprietors of copy- 
rights. Serjeant Wilde propounded to the court the question “Could it 
be said that the copyright in Walpole’s ‘Castle of Otranto’ was destroyed 
by the false assertion that the work was a translation from the Italian?” 
Tindal C.J. countered “Or that of Defoe’s ‘Robinson Crusoe’ because 
represented to have veen the work of the adventurer himself?’ In the 
course of the argument Serjeant Wilde said further, “Many works are 
published anonymously or under fictitious names; but nobody ever dreamt 
18(1845) 1 C.B. 893 
As in Fores v. Johnes, (1802) 4 Esp. 97; Hime v. Dale, (1804 


2 Camp. 27 n.; Gale v. Leckie, 1817) 2 Stark. 107; Poplett v. St 
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that such a mode of publication would endanger the copyright. In the 
present case the value of the work depends upon its own intrinsic 
merits and not upon the reputation, however deservedly great, of the 
supposed author. Its character is unexceptionable; and for anything that 
appears it possesses as much merit as any that Sturm himself ever pub- 
lished.” 

The distinction between works of fiction such as Walpole’s Castle of 
Otranto and Defoe’s Robinson Crusoe was aptly put by Serjeant Channell 
during his argument, when he said: 

Now in order to make out this defence it is not necessary to contend that every 
misstatement of falsehood as to a publication would avoid the copyright. In the 
instances put the misstatements were not of a character to mislead or to defraud. 
Here, however, there once existed a person of the name of Sturm whose opinions 
and whose writings enjoyed a great degree of celebrity amongst a large class of 
the Christian community. By the title page and preface affixed to this book those 
persons are led to believe that it is the work of that esteemed writer and that if they 
purchased it, they would thereby be enabled to possess a complete copy of all his 
works, with the exception of his sermons. 

Serjeant Channell during the argument was several times interrupted 
by members of the court and their interruptions and the answers given 
by Serjeant Channell form a loose commentary on the subject-matter under 
discussion. Cresswell J. said, “You contend that if a book be published 
with a false title-page and a false preface, it will be unprotected from 
piracy,” and Serjeant Channell answered “Precisely so, assuming always 
that the misrepresentation and falsehood are not uttered for an innocent 
or an indifferent purpose.” Tindal C.J. said “Buller’s Nisi Prius is said 
to have been the work of Mr. Justice Bathurst. Could it therefore be said 
that there was no copyright in it?,’’ to which Serjeant Channell replied, 
‘*That would depend upon the object of the publisher.” 

In giving the judgement of the court for the defendants, Tindal C.J. 
pointed out the distinction to be made between works of the type here in 
issue and those works referred to in the argument which were of a 
fanciful or fictional character : 

The first observation, therefore, that arises, is, that the present case is perfectly 
distinguishable from those which have been referred to at the Bar, of books of 
amusement or instruction having been published as translations, whilst they have 
been, in fact, original works; or having been published under an assumed, instead 
of a true name. Such was the instance given of “The Castle of Otranto,” professing 
to be translated from the Italian; and such the case of innumerable works published 
under assumed names—voyages, travels, biography, works of fiction or romance, 
and even works of science and instruction; for, in all these instances, the misrepresen- 
tation is innocent and harmless. There is not found in any one of those cases, any 
serious design on the part of the author to deceive the purchaser, or to make gain 
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and profit from him by the false representation: the purchaser, for anything that 
appears to the contrary, would have purchased at the same price, if he had known 
that the name of the author was an assumed, and not a genuine name; or had known 
that the work was original, and not translated. And, indeed, in most of the cases 
that can be put, the statement is not calculated in its nature to deceive any one, but 
is seen, upon the very first glance, to be plainly and manifestly fictitious. In thos 
cases, therefore, it was perfectly indifferent to the public, whether the representation 
was true or not; and, in all probability, the book would have obtained an equal sale, 
whether it was a translation or an original, whether the name of the author was 
assumed or genuine. 

But, in the case before us, no one of these observations will apply. The facts 
stated in the plea import a serious design on the part of the plaintiff to impose on 
the credulity of each purchaser, by fixing upon the name of an author who (once) 
had a real existence, and who possessed a large share of weight and estimation in 
the opinion of the public. The object of the plaintiff is, not merely to conceal the 
name of the genuine author, and to publish opinions to the world under an innocent 
disguise; but to deceive the public, by inducing them to believe that the work is the 
original work of the author whom he names, when he himself knows it not to be so, 
to obtain from the purchaser a greater price than he would otherwise obtain. The 
transaction, therefore, ranges itself under the head of crimen falsi. The publisher 
seeks to obtain money under false pretences: and as, not only the original act of 
publishing the work, but the sale of copies to each individual purchaser, falls within 
the reach of the same objection, we think the plaintiff cannot be considered as having 
a valid and subsisting copyright in the work, the sale of which produces such conse- 


quences, or that he is capable of maintaining an action in respect of its infringement.*! 


It would seem, therefore, that the ratio decidendi of Wright v. Tallis 
is contained in the two questions and answers which passed between 
Cresswell J. and Tindal C.J., on the one hand, and Serjeant Channell on 
the other hand. Serjeant Wilde’s opinion, which was obviously concurred 
in by the court, was that the question of copyright in pseudonymous works 
depends upon the object of the publisher and that if a misrepresentation 
and falsehood as to the name of the author is contained in the title, that 
will have no effect as destroying copyright provided it is done for an 
innocent or indifferent purpose. 

A recently published work constitutes a modern and extremely interest 
ing example of the type of work here under consideration. The example is 
excellent because it falls into the category of works which are apparently 
factual but on examination turn out to be completely fictional, leaving some 
possibility, however vague, of deception of the public with some damaging 
consequences. A few months ago there was published a very delightful 
work entitled Yankee Lawyer: The Autobiography of Ephraim Tutt. Those 
who knew something of the history of that fascinating character which has 


been presented to the public for some years past under the name of 
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“Ephraim Tutt” were not at all deceived by the connotation of the words 
“Autobiography” and “Ephraim Tutt.” They knew quite well that 
Ephraim Tutt was a wholly fictitious character created by that celebrated 
lawyer and author of New York, Mr. Arthur Train. But unfortunately 
the general reading public is composed of many who are neither careful 
readers nor observant humans. To them the word “autobiography” meant 
that Mr. Tutt was writing the story of his own life and, therefore, there 
must, of necessity, be a Mr. Ephraim Tutt. Indeed, Mr. Arthur Train, 
in a subsequent article in the Saturday Evening Post, confessed himself 
as completely bewildered and enormously unhappy over the great number 
of letters which had been sent to Mr. Ephraim Tutt in the care of his 
publishers requesting all kinds of assistance, mainly legal, from the great 
knight-errant of the law whom Mr. Train’s ficticnal genius had created. 
While this situation undoubtedly created, as Mr. Train points out, much 
embarrassment, and a great deal of surprise to him in that he had merely 
endeavoured to indulge in a literary flight of fancy, the plain truth of 
the matter is that his flight of fancy had been so well conceived and so 
brilliantly executed that a considerable number of the public was completely 
deceived. From Mr. Train’s article in the Saturday Evening Post of 
February 26, 1944, it is quite clear that this assumption caused, at least 
to some members of the public, much embarrassment and possibly some 
loss. 

This quite amazing literary contretemps in the main gives no more 
than cause for a good chuckle over the gullibility of the mass of the reading 
public and at the same time much sympathy with the able Mr. Train over 
the misunderstanding that has arisen by his provision of worthy reading 
entertainment. But this occurrence has a more serious side, in that it 
raises several very interesting questions concerning the law of copyright. 
In the first place it illustrates the point which we have been considering: 
can an author have copyright in works which deceive the public, or which 
tend to deceive the public? The second point arises, not out of the amusing 
contretemps—amusing, that is, to the discerning reader—but on the general 
question as to whether an author may have copyright in a character which 
he has created and in the individual name which he attaches to that 
character. 

It will be understood at the outset, I hope, that I in no way suggest 
that Mr. Train in his Autobiography of Ephraim Tutt, written no doubt 
with Mr. Train’s well-known glint in his eye and tongue in cheek, was 
intended by him in any way to deceive the public. Indeed in his article 
in the Post he expressly dissents from such a view when he says that 
“What was undertaken simply as an amusing literary stunt without the 
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slightest intention to deceive has been widely accepted in all seriousness. 
Some of the consequences have been ludicrous, a few regrettable.” If I 
may be permitted to say so without impertinence, Mr. Train’s writings 
are always of the highest quality, his humour of the most penetrating 
yet genial kind, and his literary style entitled to the highest respect. Mr. 
Train’s own statement in the Post article that he had not the slightest 
intention to deceive must, I think, be accepted by the literary world without 
hesitation at its full face value. But what is the result in law? Whatever 
intentions Mr. Train may have had, has his unwilling deception of the 
public had the effect of denying to him the protection which the law of 
copyright gives to an author? I think not. 

Applying the reasoning of Wright v. Tallis to our present discussion, 
we are enabled to answer with reasonable certainty the question pro- 
pounded. It is obvious that the publication of a work by Mr. Arthur Train 
as the Autobiography of Ephraim Tutt was not done for a fraudulent 
purpose. His object was to amuse and give entertainment to his reading 
public. That some of the members of that public were deceived and possibly 
suffered some embarrassment or even loss is, it would seem, quite beside 
the point. There was no fraudulent purpose and no intention to deceive 
the public in any manner other than that there was actually a falsehood, 
which was, however, “uttered for an innocent or an indifferent purpose.” 
The words of Tindal C.J. fully apply to the present case when, in giving 
judgement in right v. Tallis he said: “There is not found . . . any serious 
design on the part of the author to deceive the purchaser, or to make gain 
and profit from him by the false misrepresentation: the purchaser, for 
anything that appears to the contrary, would have purchased at the same 
price, if he had known that the name of the author was an assumed, and 
not a genuine name.” 

The scintillating character of Mr. Ephraim Tutt may, therefore, con- 
tinue to step gaily through the legal halls of his native state as evidenced 
in the brilliant pages of Mr. Train, with as little concern as Robinson 


Crusoe has walked the sands of his desert island these many years. 


II. Copyricut 1n CHaracters Per Se 
But another interesting question arises, as we have already indicated. 
Has Mr. Train any right of property in the distinctive character which 
he has created and to which he has applied the appellation of “Ephraim 
Tutt”? It is trite law that copyright protects only against the right of copy- 
ing. There can be no copyright in the theme or the plot of a novel or play, 


or the subject of an essay or article, apart from its form or expression.** 
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Nor can the mere ideas contained in a novel or play be protected.** As 


Scrutton L.J. put the matter in Sutton Vane v. Famous Players Film Co., 
iM. ? 


The copyright protected is not the idea or motive of the play but the words or 
dramatic incidents or action in which that idea is embodied. For example, an author 
would not obtain copyright in the idea of the return of the first husband, after his 
wife, believing him dead, had married again, but in the words and dramatic incidents 
in which the idea was embodied. Two plays founded on that idea might be completely 
different in the words and situations with which the idea was embodied; and the 
second author might even have a similar situation to that in the first play, provided 


he arrived at it independently, without knowing of or copying from the first author.?° 


But what happens if a character is pirated from a novel or play and 
used by another writer? We have seen that there can be no monopoly 
in the theme or in the plot of a novel or play but only in the series of 
incidents that compose its make-up. There may obviously, therefore, be 
an infringement of copyright even apart from copying the exact words 
that are used. A taking of the substance of a work—what may be termed 
a taking of the structure or plan of a novel or play in the sense that the 
series of incidents which go to make up the novel or play have been taken- 
will constitute an infringement. The taking, however, of a character would 
seem, at first sight, to be even less than the taking of the plot or theme 
of a work. But is it? In many cases does not the whole spirit and idea 
of a novel or play revolve about a central character who, in himself, controls 
not only the general idea back of the work but in large measure the form 
of expression? Can there be a monopoly in this type of character? The 
law on this point is singularly lacking in judicial pronouncement. The 
matter came up for discussion in the case of Kelly v. Cinema Houses, Ltd. 
where Maugham J. said :*° 

But if a character is, so to speak, “lifted,” or one or two single situations, the 
problem becomes more difficult. Can it be said that in relation to performing right, 
and to that right alone, individual ideas can be protected under the Act? If, for 
instance, we found a modern playwright creating a character as distinctive and re- 
markable as Falstaff or as Tartuffe, or (to come to a recent classic) as Sherlock 
Holmes, would it be an infringement if another writer, one of the servile flock of 
imitators, were to borrow the idea and to make use of an obvious copy of the original ? 
I should hesitate a long time before I came to such a conclusion. I should feel the 
same doubt in reference to the taking of an ingenious situation, for instance an 
improvement on the screen scene in “The School for Scandal” or a new device for 
turning the tables on the villain provided that it was an unimportant incident in the 


Kelly v. Cinema Houses, Ltd., (19382) Macg. Cop. Cas. 362. 
1928) Macg. Cop. Cas. 7. 
*See also Echevarria v. Warner Bros, Pictures, (1936) 28 USPQ 213; Sheldon 
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play. But whatever the answer may be to these questions, I am strongly of the opinion 
that there can be no infringement in such a case if the character or the situation is 
devoid of novelty. . . . It is the use which the author of play or film makes of these 
well-known characters in composing his dramatic scenes that the Court has to 
consider in a case of alleged infringement: in other words, the plaintiff has to show 
that the combination or series of dramatic events in the infringing work have been 
taken from the like situations in the plaintiff’s work. . . . To hold the contrary would 
be to give a producer or novelist not only a monopoly in an idea, but a monopoly in 
an idea without the merit of novelty. The plaintiff, in order to prove his right, must 
at least establish that he is the author of the character or the idea in some possible 
sense of the word. 


Several American cases on this point are illuminating. Thus, in Nichols 
v. Universal Pictures Corporation et al.** the court said of the plaintiff: 

Nor does she fare better as to her characters. It is indeed scarcely credible that 
she should not have been aware of these stock figures, the low comedy Jew and 
Irishman. The defendant has not taken from her more than their prototypes have 
contained for many decades. If so, obviously so to generalize her copyright, would 
allow her to cover what was not original with her. . . . Nor need we hold that the 
same may not be true as to the characters, quite independently of the “plot” proper, 
though, as far as we know, such a case has never arisen. If Twelfth Night were 
copyrighted, it is quite possible that a second comer might so closely imitate Sir 
Toby Belch or Malvolio as to infringe, but it would not be enough that for one 
of his characters he cast a riotous knight who kept wassail to the discomfort of the 
household, or a vain and foppish steward who became amorous of his mistress. 
These would be no more than Shakespeare’s “ideas” in the play, as little capable 
of monopoly as Ejinstein’s Doctrine of Relativity, or Darwin's theory of the Origin 
of Species. It follows that the less developed the characters, the less they can be 


copyrighted; that is the penalty an author must bear for marking them too indistinctly. 


It would seem, therefore, that the mere copying of a character in a 
novel or play, apart from the particular scenes and situations in which the 
character plays a part, would not constitute an infringement and most 
certainly not if the character was not novel. In the case under discussion, 
however, we have a character, Ephraim Tutt, who is entirely novel. On 
the one hand, one must consider proper protection to the author in guarding 
against his character being lifted by the servile flock of imitators of whom 
Maugham J. speaks. On the other hand, one must guard against the exten- 
sion of monopoly to the point where it will hamper and restrict literature 
and writers. But it is suggested that the tendency should be toward, rather 
than away from, the protection of authors. Unhappily the tendency has, 
of late years, been to deride monopoly and to find excuse, if possible, to per- 


mit the infringer of all the four forms of industrial property to escape the 
consequences of his infringement if it is at all possible to do so. This, 


27/1929) 45 F. 2d 119. 
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however, is a retrograde and at the same time a dangerous step. One is 
apt to forget at times the basis for the grant of rights in industrial property, 
and to forget that they give nothing to the owner of the right. They merely 
restrict the public from entering upon the domain which has been built 
by the owner of that right and prevent the public from stripping away from 
him the benefit of that which he has created. As Willes J. said in Millar v. 
Taylor :** 

It is wise in any state to encourage letters, and the painful researches of learned 
men. The easiest and most equal way of doing it, is, by securing to them the property 
of their own works. Nobody contributes, who is not willing; and though a good book 
may be run down and a bad one cried up, for a time; yet sooner or later, the reward 
will be in proportion to the merit of the work. A writer’s fame will not be the less, 
that he has bread, without being under the necessity of prostituting his pen to flattery 
or party, to get it. He who engages in a laborious work, (such, for instance, as 
Johnson’s Dictionary,) which may employ his whole life, will do it with more spirit, 
if, besides his own glory, he thinks it may be a provision for his family. 


The lineaments of Mr. Tutt’s face and the somewhat antiquated habili- 
ments in which he usually clothed himself have been well and fully described 
on numerous occasions by Mr. Train. From the author’s pen has flowed 
an ink which has gradually transmuted itself on the printed page into 
flesh and blood. Those of us with even the slightest imagination picture 
the now aging Mr. Tutt, the knight-errant of legal combat, with his 
somewhat rusty frock coat, his string tie, and battered tall hat, ranging 
the corridors of the court houses of his native town, and of New York, 
taking up the causes of all that are worthy, and by deep legal learning, 
coupled with the lore of the common world, inducing a sympathetic judge, 
on the basis of some almost forgotten decision turned up out of Mr. Tutt’s 
limitless fund of knowledge of case law, to do justice to the deserving and 
the down-trodden. Could it be said that another author might, although 
using quite different words and different situations, so describe a character 
in a novel or story as to be identical with Mr. Tutt and escape any charge 
of infringement or plagiarism? I cannot think that any court would tolerate 
such an outrageous theft, any more than I could agree that the general 
make-up, the dress, the appearance, the manners, the mannerisms, the 
philosophy of such a character as Sherlock Holmes could be pirated, even 
though none of the language of any story used by Sir Arthur Conan Doyle 
was employed in the writing under consideration. 

That brings us to another point. Has an author any right to the name 
by which he describes a character? Has, for example, Mr. Train any 
right to restrict the use of the name “Ephraim Tutt” in any novels or 


28(1769) 4 Burr. 2303, at p. 2335. 
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plays, and are the owners of the copyright in the late Conan Doyle’s works 
restrict the use of the name “Sherlock Holmes” as applied to 


Let us suppose for a moment that an author chose at the 


present time to launch upon the market a work entitled “Exploits of Sher- 


lock Holmes: Hitherto Unpublished.” Again suppose, for an example, that 


another writer were to put upon the market a book whose central character 
was one Ephraim Tutt, who is not a lawyer and whose actions therefore 
bore no relation whatever to the character delineated by Mr. Arthur Train. 
Would Mr. Train have any right to complain of the use of that other author 
of the name “Ephraim Tutt” as applied to his character? 

It would seem that the answers to those questions lie rather in the 
domain of the law of passing off than the law of copyright. In the hypo- 
thetical case’ given of Sherlock Holmes, it would seem that the use of the 
words “Sherlock Holmes” in the title of the work itself would have the 
effect of inducing the public to believe that they were being provided with 
stories of the original Sherlock Holmes, of whom they had heard so much, 
and perhaps whom they admired as a character. This would have the 
etfect of inducing them to purchase the work with the necessary result 
that, in the aggregate, purchases of the copyrighted Sherlock Holmes’s 
works would suffer. This would quite clearly be a case of the purchaser 
getting the book of A where he intended to get the book of B within the 
principles laid down by Lord Herschell in Reddaway v. Banham.” 
Maugham J. aptly transposed Lord Herschell’s remarks from the ordinary 
case of passing off and applied them to a case of literary property in 
Vathieson v. Sir Isaac Pitman and Sons, Ltd.*° 


I do not think I can better state what has been determined than by making a 
sort of adaptation of what Lord Herschell said in Reddaway vy. Banham,*' adapting 


his language to the case of a book. This, in substance, is what I gather from his 
statement: the = rson or forming part of the common stock of 


language, such as the ‘ription a book, may become so far 


associated with the book of a particular author that it is capable of proof that the 
itself, without explanation or perhaps qualification by another publisher, 

~haser into the belief that he was getting a book written by A, 

getting an entirely different book written by B. In a case of 

proof by the plaintiff that the defendants are using the 

plaintiff has adopted as the title of his book, would not 
he could only obtain it | 


y proving further that the de- 
1is book and were using it in such circumstances 
kk to buy it as the book of the 

m well-established principles, 


rdingly, I have, as a jury, to answer the questiot 
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hether it has been established by the evidence in this case that the defendants have 
been, stating it shortly, passing off their books as the books of the plaintiff; and I 
have to remember that the mere fact that there is similarity is not sufficient to entitle 
the plaintiffs to relief. 


But our question goes farther than this. In the hypothetical Sherlock 
Holmes case we used the name of the character in the title of the book. 
In the hypothetical Ephraim Tutt case, let us assume that the name of 
the character does not appear in the title of the book but only appears 
as the central character in the work itself, and as remarked at the first, 
it is a character differently described and using none of the situations or 
dramatic incidents used by the original creator of the character known as 
Ephraim Tutt. Can there in such a case be any relief? There again it 
would seem that the decision must be related to the law of passing off. 
This question has become the subject of a number of decisions in the 
courts of the United States, and the close analogy between the law of 
copyright and the law of unfair competition may be seen by examining 
these decisions. In Patten v. Superior Talking Pictures, Inc.** the plaintiff 
was the author of a series of stories known as the Frank Merriwell Stories. 
In the words of the trial judge these stories “were so widely read that 
‘Frank Merriwell’ became a real and impressive figure in the imagination 
of the boys of the time and the influence of his name and exploits extended 
to all parts of the country. Moreover the stories were always associated 


in the public mind with the work of Burt L. Standish, the present plaintiff.” 
The defendant, a distributor of motion picture films, claimed the right to 


use the name “Frank Merriwell” in a series of moving-picture films 
although it was not seriously contended that the films were similar in theme, 
design, or plot to any of the plaintiff’s stories. The question, therefore, was 
whether the defendant was entitled to use in the distribution or exhibition 
of its pictures a name which had been popularized by the plaintiff in con- 
nexion with his stories and which had come to be identified in the public 
mind with his work; and on that issue the defendant insisted (1) that 
the plaintiff's copyright did not extend to the titles, and (ii) that the 
stories and the motion pictures were not in competition. In giving judge- 
ment restraining such a use, Coxe J. said: 

The plaintiff's copyrights do not cover the titles to the stories.?3 But a name 
which has become descriptive, and is closely identified in the public mind with the 
work of a particular author, may not, during the life of the copyright, be used so 


(1934) 23 USPQ 248. 
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as to mislead.*4 Nor may such a name be used even after the expiration of the 
copyright, unless adequate explanation is given to guard against mistake.25 In the 
present case, the name “Frank Merriwell” has become associated in the public mind 
solely and exclusively with the plaintiff's authorship; it is a name which is highly 
descriptive of his work; and ordinary principles of unfair competition are peculiarly 
applicable. 

It is, however, insisted by the defendant that its motion pictures will not in any 
way compete with the “Frank Merriwell Stories”; but the law of unfair competition 
does not rest on any such sterile foundation.**® And as long as the plaintiff continues 
to hold the exclusive rights to dramatize by means of motion pictures*? he should 
be protected from the unauthorized use of the names “Frank Merriwell” and “Merri 


well” by a prospective if not actual competitor. 


In Caruthers v. RKO Radio Pictures, Inc.** Woolsey J. made a passing 
reference to the subject of characters when, on a motion to dismiss a 
complaint for infringement of copyright, he said, “There is not, and is 
not claimed to have been, any copying of the plaintiff’s manuscript and the 
characters therein are without such distinctive qualities as would be a 
sine qua non of their copyrightability.”*° In Empire City Amusement Co. 
v. Wilton* the dramatic rights of the famous Alphonse and Gaston cartoons 
were protected. In that case an infringing play using the same personalities, 
locale, and events which pirated not only the cartoon’s characterizations 
but the cartoonist’s play as well, was restrained. 

But an interesting sidelight on this question is shown by the words of 
Jenney J. in Seltzer v. Sunbrock.’. After noting, in dismissing an action 
for infringement of copyright, that “there are no distinct characters, pos- 
sessing individual personalities or names, or even personifying, as did 
characters in the old morality plays, generalized virtues or vices,’** 
Jenney J. has the following to say: “In order to infringe, under the Copy- 
right Act, the production on the stage must obviously tell the same story 
as the copyrighted drama. If it tells another story or enacts another 
sequence of events, it is outside the protection afforded the registered 
work. Thus, it would no longer be Shakespeare’s Julius Caesar if the 


scene depicting the funeral of Caesar were to be played as an oratorical 


contest—with Brutus prevailing one night and Anthony the next, or with 


‘National Pictures Theatres, Inc. v. Foundation 
Mack Sennet, Inc., 9 F. 2d 66. 

3G. & C. Merriam Co. v. Ogilvie, 159 F. 638; Underhill v. Schenck, 238 N.Y. 7, 20 

% Vale v. Robertson, 26 F. 2d 972; Wall v. Rolls-Royce, 4 F. 2d 333; Alfred 
Dunhill, Inc. v. Dunhill Shirt Shop, 3 F. Supp. 487 

37Kalem Co. v. Harper Bros., 222 U.S. 55. 

(1937) 35 USPQ 115 

89Cf. Nichols v. Universal Pictures Corp. et al. 45 F. 2d 119; 7 USPQ 84 

134 F. 132. 1(1938) 37 USPQ 491. #At p. 499. 
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chance or skill or some other arbiter determining the winner.’’** While 
these latter words of Jenney J. would seem at first sight to indicate that 
the use of the characters Brutus and Mark Anthony would not constitute 
infringement, it must be remembered that he was there dealing with 
characters which were old. It would seem that the basis of decision is 
contained in the words first quoted to the effect that “there are no distinct 
characters possessing individual personalities or names.” 

In Detective Comics, Inc. v. Bruns Publications, Inc. et al.* the question 
arose of infringement of the well-known comic character “Superman” 
by a character called “Wonderman.” Infringement was found both at the 
trial and on appeal, and the words of Augustus N. Hand J. in the circuit 
court of appeal are interesting on the present question :*° 


We have compared the alleged infringing magazine of Bruns with the issues 
of “Action Comics” and are satisfied that the finding that Bruns copied the pictures 
in the complainant’s periodical is amply substantiated. Each publication portrays a 
man of miraculous strength and speed called “Superman” in “Action Comics” and 
“Wonderman” in the magazine of Bruns. The attributes and antics of “Superman” 
and “Wonderman” are closely similar. Each at times conceals his strength beneath 
ordinary clothing but after removing his cloak stands revealed in full panoply in 
a skin-tight acrobatic costume. The only real difference between them is that 
“Superman” wears a blue uniform and “Wonderman” a red one. Each is termed 
the champion of the oppressed. Each is shown running toward a full moon “off 
into the night,” and each is shown crushing a gun in his powerful hands. “Superman” 
is pictured as stopping a bullet with his person and “Wonderman” as arresting and 
throwing back shells. Each is depicted as shot at by three men, yet as wholly 
impervious to the missiles that strike him. “Superman” is shown as leaping over 
a twenty story building, and “Wonderman” as leaping from building to building. 
“Superman” and “Wonderman” are each endowed with sufficient strength to rip 
open a steel door. Each is described as being the strongest man in the world and each 
as battling against “evil and injustice.” 

Defendants attempt to avoid the copyright by the old argument that various 
attributes of “Superman” find prototypes or analogues among the heroes of literature 
and mythology. But if the author of “Superman” has portrayed a comic Hercules, 
yet if his production involves more than the presentation of a general type he may 
copyright it and say of it: “A poor thing but mine own.” Perhaps the periodicals 
of the complainant are foolish rather than comic, but they embody an original 
arrangement of incidents and a pictorial and literary form which preclude the 
contention that Bruns was not copying the antics of “Superman” portrayed in “Action 
Comics.” We think it plain that the defendants have used more than general types 
and ideas and have appropriated the pictorial and literary details embodied in the 
complainant's copyrights. 

We have repeatedly held that irrespective of the sources from which the author 
of a work may derive the material which he uses, a picture or writing which is his 


®8At p. 501. #4(1939) 41 USPQ 182; (1940) 45 USPQ 291. “At p. 291. 
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own production cannot be copied. The prior art is only relevant as bearing on the 
question whether an alleged infringer has copied the author or has taken his material 
directly from the prior art.*® 

So far as the pictorial representations and verbal descriptions of “Superman” 
are not a mere delineation of a benevolent Hercules, but embody an arrangement 
of incidents and literary expressions original with the author, they are proper subjects 


of copyright and susceptible of infringement because of the monopoly afforded by 


the act. Since the complainant is not entitled to a monopoly of the mere character 


f a “Superman” who is a blessing to mankind,#? we think the language of clause 


-) of the decree somewhat too sweeping. It should be modified so as to read as 
“(c) From printing, publishing, offering for sale or selling, or in any way 

distributing any cartoon or cartoons, or any periodical or book portraying any of 

the feats of strength or powers performed by ‘Superman’ or closely imitating 

his costume or appearance in any feat whatever.” 

It is obvious, therefore, from the words of Augustus N. Hand J. that 
a character per se must be, so to speak, individualized before it can be 
protected. The use of that expression may perhaps be better defined 
by saying that the acts, or actions, or course of conduct indulged in by 
the character must have a part in the depiction or portrayal of the character 
and it is not alone his name, his fictional dress, or his actions that are 
so much subject to protection as a combination of all these elements 
taken together.*® 

We may, therefore, aften an examination of these decisions, state 
shortly the principle to be applied in ascertaining the extent of protection 
to be accorded to characters per se. If the use of the name of the character 
is calculated to deceive the public and to induce the public into believing, 
when they are buying works which treat of the new Ephraim Tutt, that 
they are buying works which describe the old character, Ephraim Tutt, 
then it would seem that there is a clear passing off and that the author 
and creator of the original character suffers damage thereby. In such 
case it would seem clear that the action for passing off would lie. It is 
obvious, of course, that the proof necessary in such a case would be very 
difficult to bring forward, but the action would, nevertheless, lie on the 
principle stated. Apart from that, it would not seem that an author has 
any monopoly right in the names of his characters. The extent to which 
the monopoly can be invoked is directly related to his ability to bring 
adequate proof of passing off. 

“Sheldon v. Metro-Goldwyn Pictures Corporation, 81 F. 2d 49, 53; 28 USPQ 330. 

** Nichols v. Universal Pictures Corp., 45 F. (2d) 119; (1930) 7 USPQ 841. 

See also McConnor v. Kaufman et al., (1943) 57 USPQ 80. 
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Ill. Extent or Supstirurep Copyrtcut UNDER THE Act oF 1921 


Did the Canadian Copyright Act of 1921, which came into force on 

January 1, 1924, preserve copyright subsisting prior to that date in works 
1 Canada by virtue of imperial as distinct from Canadian legislation? The 

\ct of 1921 repealed all the enactments relating to copyright passed by 
the parliament of the United Kingdom so far as they were operative in 
Canada.*® No person is now entitled to copyright or any similar right in 
any literary, dramatic, musical, or artistic work otherwise than under 
and in accordance with the provisions of the 1921 Act or of any other 
statutory enactment for the time being in force,’® and, subject to the 
provisions of the Act, copyright is not to subsist in any work made before 
January 1, 1924, otherwise than under and in accordance with the pro- 
visions of s. 42 (5) of the 1921 Act. The effect of these provisions being 
to eliminate all protection by way of copyright apart from the 1921 Act,” 
it became necessary to make special provisions with regard to those works 
in which copyright existed at the time of the commencement of the 1921 
Act. S. 42 of the Act, therefore, provided generally that where any person 
was immediately before January 1, 1924, entitled to copyright or per- 
forming right or to any interest in such right, he should as from that date 
be entitled to the like right under the present Act which was, by s. 42, 
referred to as the substituted right. Such substituted right, it was pro- 
vided, should subsist for the term for which it would have subsisted if 
the present Act had been in force at the date when the work was made 
and the work had been one entitled to copyright under the Act. 

It is necessary, therefore, to examine shortly the conditions under which 
copyright might subsist in works before January 1, 1924, the date of the 
commencement of the 1921 Act. Prior to that date literary works acquired 
copyright in Canada under two circumstances. Under the Canadian Act 
of 1906° copyright was granted to any person domiciled in Canada or in 
any part of the British possessions, or any citizen of any country which 
had an international copyright treaty with the United Kingdom and who 


was the author of any book, map, chart, or musical composition, for the 


term of twenty-eight years, provided that the work was printed and pub- 


lished, or reprinted or republished, in Canada.** That Act, however, did 
not abrogate the operation of the imperial Literary Copyright Act of 
1842.°* So far, therefore, as regards literary, dramatic, and musical works, 


9S, 47 0S. 45. 

'In re Dickens; Dickens v. Hawkesley, [1935] 1 Ch. 267, at p. 289. 

?R.S.C. 1906, c. 70. 69S, 4. 

45 and 6 Vict., c. 45; cf. Smiles v. Belford, (1877) 1 O.A.R. 436; Morang v. Publish- 
ers Syndicate, (1900) 32 O.R. 393; Black v. Imperial Book Co., (1903) 5 O.L.R. 184; 
1905) 21 T.L.R. 540. 
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British authors could obtain copyright in Canada without performing the 
conditions of the Canadian Act. The provisions of the Literary Copyright 
Act of 1842°° made publication in the United Kingdom a condition prece- 
dent to the acquisition of copyright, both within the United Kingdom 
and in the Dominions and colonies.*® But this situation was remedied by 
the International Copyright Act, 1886,** which provided that the Copyright 
Act of 1842 should apply, subject to certain limitations, to works first 
produced in a British possession in like manner as they applied to works 
first published in the United Kingdom. Thereafter, literary works published 
in the British Dominions became entitled to the same copyright to which 
they would have become if they had been first published in the United 
Kingdom, and it was sufficient if they were published simultaneously 
within and without any such Dominion. In the case of Smiles v. Belford,"* 
the Ontario court of appeal held that, notwithstanding the fact that the 
Dominion parliament exercised its power as set forth in the British North 
America Act, 1867°* to pass a statute relating to copyright,®° the imperial 
Copyright Act, 1842, was also in force in Canada and that registration 
under it at Stationers’ Hall entitled the holder to copyright in Canada. 
Under the imperial Literary Copyright Act, 1842, however, registration 
was only a condition precedent to suing for infringement, and even though 
the copyright had not been registered in accordance with s. 24 of the Act 
at the Stationers’ Company in London, the copyright was a good and 
valid right.** Copyright, therefore, in a literary work, in so far as Canada 
was concerned, prior to January 1, 1924, subsisted in the work as soon 
as it was published in a British Dominion, or in a country having a copy- 
right treaty with Great Britain. No formality of any kind was necessary 
to the subsistence of this right. 

If the work, whether literary or artistic, were not published, copyright 
subsisted in that work under the common law as an unpublished work, 
and it has been held, in England, that such a work is now entitled to the 
substituted copyright under the Copyright Act, 1911, the terms of which, 
on this part of the subject, are in identical similarity with the Canadian.® 
It is submitted that the same situation applies under the Canadian Act 
of 1921, and this question will shortly be discussed more fully. 

A somewhat different situation prevailed as to artistic works. The 

Imperial. 
‘Routledge v. Low, (1868) L.R. 3 H.L. 100, at p. 108, per Lord Cairns 
19-50 Vict., c. 33, s. 8. §8(1877) 1 O.A.R. 436 S. 91, s.s. 23 

*R.S.C. 1906, c. 70 

\ Morang & Co., Ltd. v. Publishers Syndicate, Ltd., (1900) 2 Can. Com. R. 232. 

Jn re Dickens, [1935] 1 Ch. 267, at p. 307. 
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existence of copyright at common law in unpublished works of all kinds 
is now clear and was not restricted to literary as apart from artistic works. 
But copyright existed prior to January 1, 1924, in Canada in published 
artistic works only if-they were registered under the Act of 1906. The 
imperial Copyright Act, 1842, applied only to literary works, and neither 
the Fine Arts Copyright Act, 1862,°* the Sculpture Copyright Act, 1814, 
nor the various Engraving Acts® were in force in Canada.** In order, 
therefore, to obtain copyright in a published artistic work prior to January 
1, 1924, an artist was forced to register his work under and in accordance 
with the provisions of the Canadian Copyright Act of 1906. 

We may note that dramatic works and musical works, whether con- 
sidered as literary works or as performing rights, may be classed for the 
purpose of the present discussion in the same category as literary works 
in view of the fact that in their printed form they were protected under 
the imperial Literary Copyright Act, 1842, and that, as to their performing 
rights, they were protected by the imperial Dramatic Copyright Act, 
1833," which was held to be in force in Canada prior to January 1, 1924.** 

The question for discussion, therefore, is whether s. 42 of the 1921 
Act granted the substituted right set forth in the first schedule of the Act 
in respect of rights existing prior to January 1, 1924, in Canada, the authors 
of which had in no way complied with the terms of the Canadian Copy- 
right Act of 1906. In other words, what is meant by the term “existing 
right” set forth in the first column of the first schedule to the 1921 Act? 
Does it mean a right registered under the Canadian Act of 1906, or does 
it embrace the wider class of works which were entitled to copyright in 
Canada due to the operation of the imperial Act of 1842? 

The question would appear to be simple to answer were it not for 
some expressions used in two of the decided cases. The law appears to be 
quite clear that works which were unpublished at the time of the commence- 
ment of the 1921 Act are entitled to copyright under the new Act. This 
interpretation of the statute is confirmed by a reading of the first schedule. 
Under the column entitled “Existing Right” appears the word “copy- 


6325-26 Vict., c. 68. 6154 Geo. VII, c. 56. 

65(1734) 8 Geo. II, c. 13; (1766) 7 Geo. III, c 38; (1777) 17 Geo. III, c. 57; (1836) 
6 and 7 Wm. IV, c. 59; (1853) 15-16 Vict., c. 12. 

Graves and Co., Ltd. v. Gorrie, (1903) 2 Can. Com. R. 186; [1903] A.C. 496; Mansell 
v. Star Printing and Publishing Co., [1937] A.C. 872; Tuck and Sons v. Priester, (1887) 
19 O.B.D. 629. 

873 and 4 Wm. IV, c. 15. 


®83Smiles v. Belford, (1877) 2 Can. Com. R. 216; Carte v. Dennis, (1900) 2 Can. 
Com. R. 256. 
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right.” In the body of the schedule that word is defined as follows: 
“ ‘Copyright’ in the case of a work which according to the law in force 
immediately before the commencement of this Act has not been published 
before that date and statutory copyright wherein depends on publication, 
includes the right at common law (if any) to restrain publication or other 
dealing with the work.” 

There is no restriction on this definition and quite obviously, therefore, 
it must apply to artistic works as well as to literary works. When we come 
to consider published works, however, a different situation prevails. We 
have seen that literary works were protected in Canada, whether registered 
under the Canadian Act of 1906 or not. Artistic works, however, were 
protected in Canada only if registered under that Act, in view of the fact 
that the Fine Arts Copyright Act of 1862°° was not in force in Canada 
and could not be invoked in aid of copyright in an artistic work not regis- 
tered under the Canadian statute. In other words, the pre-existing copy- 
right specified in the first column of the first schedule of the 1921 Act 
must be existing copyright in Canada, for the statute confers a new 
Canadian copyright in place of a previous Canadian copyright.*° Thus, in 
Mansell v. Star Printing and Publishing Co. of Toronto, Ltd.,"' the appel- 
lants sued for infringement of copyright in certain pictures which had 
not been “produced or reproduced in Canada” prior to January 1, 1924, and 
the copyright in which had not been recorded under the Canadian Copy- 
right Act of 1906. It was held by Rose C.J., at the trial, and affirmed 
by the Ontario court of appeal, and by the privy council, that following 
the decision of Graves and Co., Ltd. v. Gorrie™* the only method of obtaining 
copyright in Canada in artistic works was by compliance with the Canadian 
statute and that registration not having been effected under the statute, 
there was no copyright subsisting in Canada which fell within the right 
set forth in the first column of the first schedule to the Act of 1921 in 
respect of which substituted rights could be accorded by the operation of 
s. 42. As Lord Macmillan remarked: “The copyright specified in the first 
column of the First Schedule must be existing copyright in Canada for it is 
a new copyright in Canada that is to be substituted for it. Like is to be 
substituted for like.”’** 

While some words of Lord Macmillan would appear at first reading 
to indicate that the substituted right under the Act of 1921 will only be 


**Tmperial. 


Vansell v. Star Printing and Publishing Co. of Toros Lid., [1937] 3 All E.R. 912 
it p. 915, per Lord Macmillan 
7111937] 3 All E.R. 912 [1903] A.C. 496, at p. 500, per Lord I ke 
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accorded to copyright existing by virtue of compliance with the Canadian 
Act of 1906, it is submitted that his words do not, on further examination, 
go any farther than are necessary for the decision on the one point at issue, 
namely, copyright in published artistic works, which as we have already 
seen could only exist by registration under the Canadian Act. Copyright 
in connexion with literary and other works which subsisted in Canada 
without compliance with the terms of the Canadian Act received the 
benefit of the transition section™* and new copyright in respect thereof was 
substituted for the very reason pointed out by Lord Macmillan that 
“Like is to be substituted for like.’ There being existing copyright in 
Canada in respect of such works, they received the new or substituted 
copyright provided in the first schedule. 

The word “published” in the definition of copyright contained in the 
first schedule means “published anywhere.”’** It is obvious, therefore, in 
the Mansell Case that if the works had not been published the appellant 
would have had copyright in them at common law, as unpublished works 
and would have been entitled to the substituted rights provided in the first 
schedule. But his common-law rights were lost upon publication, and not 
having complied with the Canadian Act of 1906 he had no copyright 
within Canada. 

The contrary view on the question of substituted right in copyright 
subsisting by virtue of pre-existing imperial legislation was laid down 
by the Ontario court of appeal in Francis Day and Hunter v. Twentieth 
Century Fox Corporation.’ In the report of the decision of the privy 
council in that case™? Lord Wright, after referring to the board's decision 
in Mansell v. Star Printing and Publishing Co. of Toronto, Ltd.,"* said: 


That decision was by itself held fatal to the appellant’s claim by the Court of 
Appeal. That court held that the effect of the decision was that under the Canadian 
Copyright Act, 1921, which came into force in 1924, all rights of copyright existing 
in Canada in virtue of Imperial legislation might be converted into rights existing 
by virtue of Dominion legislation, but only by complying with the conditions under 
the Act of 1906, which was not done in Mansell’s Case7™® or in the present case. In 
the words of Middleton, J.A.: “It was Canadian rights only that were preserved. All 
inchoate rights existing by virtue of Imperial legislation came to an end.” 
Counsel for the appellants, however, sought to distinguish the decision in 
Mansell’s Case, and contended that it did not apply in the present case. In Mansell’s 


Case, it was contended, what was in question was copyright in pictures, to which no 


'S. 42. 

*® Mansell v. Star Printing and Publishing Co. of Toronto, Ltd., [1937] 3 All E.R. 912, 
at p. 915, per Lord Macmillan. 

6(1939] 4 All E.R. 192. 77[1939] 4 All E.R. 192, at p. 196. 


8(1937] A.C. 872; [1937] 3 All E.R. 912. ‘Supra. 
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copyright attached under the Act of 1842. It was first granted in England under 
the Fine Arts Copyright Act, 1862, but that Act did not apply to Canada. There 
could therefore be no copyright in such works in Canada under that Act. There 
was no copyright in such works until the passing of the Canadian Copyright Act, 
1906, and then subject only to the conditions imposed in that Act, which had not 
been complied with. In the present case, however, as the appellants contended, 
their only claim to copyright was based on the English Act of 1842, the rights under 
which did not depend on the performance of conditions under any Canadian Act. 
That copyright, it was said, subsisted at the date specified as the date of the com- 
mencement of the Act of 1921, and, by the terms of the Canadian Act of 1921, 
rights under that Act took the place of rights under the English Act of 1842, so 
that at the material dates these latter rights were vested in the appellants, in the 
circumstances stated above. In this way, it was said, the appellants did not rely 
upon, and did not need to rely upon, any Dominion copyright legislation, except 
in so far as the Act of 1921 gave a substituted copyright for the right existing under 
the Act of 1842. 

Their Lordships do not think it necessary in the present appeal to determine 
this controversy, which raises questions of difficulty and importance on the law, because 
the appeal can, in their opinion, be decided on another ground. Assuming, but not 
deciding, that the appellant company is entitled to the copyright in Canada which 
it claims, it is, in their Lordship’s judgment, not entitled to succeed in its claim 
that the respondents have infringed that right. 


It is submitted, with all respect, that Middleton J.A. was in error 
in stating that it was only Canadian rights that were preserved, if by that 
expression he meant, as he appears to have meant, that the only rights 
preserved were those which had been recorded under the Canadian Act 
of 1906 or previous Acts. The Mansell Case clearly did not decide any 
such proposition. It decided that proposition only as it applied to artistic 
copyright, with which there can be no disagreement. To extend the 
principle of the Mansell Case to literary copyright or any other than artis- 
tic copyright in published works is entirely to miss the point of that case, 
and to ignore the essential consideration that the Literary Copyright Act, 
1842, was in force in Canada and the Fine Arts Copyright Act, 1862, was 
not. After stating the arguments of counsel on this point, Lord Wright 
assumed in the Francis Day and Hunter Case that literary copyright under 
the imperial Act was entitled to the substituted right under the Canadian 
Act of 1921. Furthermore, the footnote to the first schedule of the 1921 
Act obviously assumes the substitution of rights existing under the 1842 
Act in that it makes specific provision for the continuance of a particular 
right provided by s. 18 of that Act. 

On the whole, it is submitted, with much respect to the learned justice 
of appeal who held to the contrary, that the substituted right provided by 


s. 42 of the Act of 1921 and the first schedule thereto applies equally to 
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copyright subsisting in Canada prior to January 1, 1924, under and by 
virtue of any imperial legislation in force in Canada prior to that date, 
as well as to copyright subsisting under and by virtue of prior Canadian 
legislation. 

If the opposite were the correct view, then it is obvious that there 
could be no substituted copyright in respect of works which were un- 
published before the Act of 1921 came into operation. In view of the 
definition of copyright contained in the first schedule to the 1921 Act, 
such a view is patently absurd. Force is lent to this argument by the 
words of Neville J. in E. W. Savory, Ltd. v. World of Golf, Ltd.*° That 
case dealt with substituted rights under the imperial Act of 1911, the 
provisions of which correspond substantially identically with those of the 
Canadian Act. Applying his words to the Canadian situation it is clear 
that in the case of unpublished artistic works common-law copyright 
existed and could be turned into statutory copyright at any time by pub- 
lishing in Canada, under s. 6, and registering under s. 11 of the Canadian 
Act of 1906. The right which existed in the unpublished artistic work 
was in a sense an inchoate right, which could, however, be turned into 
an actual right by formal act. The Fine Arts Copyright Act of 1862, 
applying as it did only to England, nevertheless required, for the perfection 
of copyright, that artistic works should be registered under that Act. It 
was held, however, in the Savory Case, that the owner of a picture not 


registered under the Act at the time of the 1911 Act had such a copyright 
as would enable him to receive the substituted and enlarged copyright 
given to owners of copyright in substitution for their existing rights by 
the 1911 Act. Neville J. said: 


We have to ascertain whether the plaintiffs at the date of the passing of the 
Act (of 1911) were entitled to copyright. That throws us back upon consideration 
of the Act of 1862. The Act of 1862 gives copyright to the author or the vendee 
or assignee of any original painting and so on, and by s. 4 it is provided that no 
proprietor of any such copyright shall be entitled to the benefit of the Act until 
registration—that is a reference to registration under the Act of 1862, which is there 
provided for—and no action shall be sustainable or any penalty be recovered in 
respect of anything done before registration. It is argued that the result of that 
provision is that at the date of the passing of the Act of 1911 the plaintiffs had no 
copyright in the picture because undoubtedly they had not registered, and I have 
to consider whether they had copyright. In my opinion they had. I think it would 
be strange to hold otherwise because if I did I should be holding that the Act of 
1911 was taking away from them a right which at that time they possessed, because 
had they chosen at that date to have registered their copyright they could have 


immediately afterwards sued anybody who infringed it, whereas by the Act of 1911 


1914] 2 Ch. 566. 





126 THe UNiversity oF Toronto Law JOURNAL 


the whole machinery of registration was swept away and it is impossible to register, 
and consequently unless the Act of 1911 took something away from them, they are 
entitled to something, and that something I take to be copyright. Sec. 4 refers to 
“no proprietor of any such copyright,” shewing that a person may be the proprietor 
of a copyright and yet may not under that Act have a right to sue. I think, therefore, 
that at the date of the passing of the Act of 1911 the plaintiffs were entitled to 
copyright, and that from that date they took the substituted copyright appearing in 
the second column of the First Schedule to the Act.*! 


It is suggested, therefore, that s. 42 of the Canadian Act of 1921 and 
the words of the first schedule should be given their plain meaning and 
should not be distorted into meaning something which they do not say, 
and which, it is submitted, they were not intended to say, as is suggested 
by the words of Middleton J.A. quoted above, and by the implication 
which may possibly be taken from some of the words of their lordships 
of the privy council in the Francis, Day and Hunter Case. 


IV. Tue Ricut To CLAIM AUTHORSHIP AND RESTRAIN DISTORTION 
OF A WorK 


S. 12 (5) of the Canadian Copyright Act, 1921, provides as follows: 
“Independently of the author’s copyright and even after the assignment, 
either wholly or partially, of the said copyright, the author shall have the 
right to claim authorship of the work as well as the right to restrain 
any distortion, mutilation, or other modification of the said work which 
would be prejudicial to his honour or reputation.” 

Has this section added anything material to the law? In so far as 
the right to claim authorship is concerned, it would appear that it has 
added something of little extent and little value. Apart from statute 
an author has no claim in libel against another person who announces 
himself as the author of his work.**? The right to claim authorship is 
statutory only. Presumably this right can be established in an action 
but there apparently the remedy ceases. The author can apparently obtain 
no damages: perhaps he can obtain an injunction; but unless the injunction 
is directed to restraining the publication of the work without including 
the true author’s name on the work, an injunction will do him little good. 
That part of the section is to some extent an illustration of the type of 


legislation that so often emerges from parliament—conceived in vagueness, 


poorly drafted, sententious in utterance, and useless in practical application. 
A good example of 


1 
} 
i 


that type of legislation may be seen by reference to 
s. 11 of the Unfair Competition Act, 1932, which provides that: 


Tenkins v. White, (1917) Mace. Cop. (¢ 3 
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No person shall in the course of his business, 





(a) make any false statement tending to discredit the wares of a competitor; 
(b) direct public attention to his wares in such a way that at the time he com- 
menced so to direct attention to them it might be reasonably apprehended 
that his course of conduct was likely to create confusion in Canada between 
his wares and those of a competitor; 

adopt any other business 
mercial usage. 







practice contrary to honest industrial and com- 






S.s. (b) of this section is apparently an attempt to place in codified 


form the rights existing under the common law to prevent a trader passing 
off his goods as and for those of the plaintiff.** 
strued as falling within the meaning of s.s. 































What acts might be con- 
(c) is a little difficult of 
determination. As far as s.s. (a) is concerned, it would appear that this 
is impossible of practical application in modern commercial usage. Almost 
any trader in modern commercial life is quite prepared to indicate bluntly 
that his goods are not only much superior to those of his competitors, 
but that his competitor’s goods suffer from defects of such a character 
as to call into suspicion the mentality of those who purchase them. Some 
at least of those traders are, of necessity, making false statements which 
tend to discredit the wares of their competitors. But, while one may 
deprecate such expressions in trade, they have received the sanction of 
almost universal application, and the proof of the impossibility of eliminating 
them lies in the fact that, in the twelve years since the statute was passed, 
no attempt has been made to apply s. 11 except in so far as it relates to 
the action for passing off.** In 4.C. Spark Plug v. Canadian Spark Plug 
Service et al., Maclean J. seemed to assume that the section went no further 
than the existing law, saying: “Inasmuch as I find that there has been 
no infringement, and no passing off, I cannot see how it can be said that 
the business carried on by any one of the defendants, offends Section 11 
of the Act, or is contrary to honest industrial and commercial usage.”*° 

Comparison necessarily involves a certain amount of discredit to the 
goods of a competitor and it is improbable that any legislation could elimin- 
ate such comparison. Both s.s. 


s.s. (a) and (c), despite the aura of dignity 
lent them by similar expressions in article 10 bis of the International 
Convention for the Protection of Industrial Property, made at The Hague, 
November 6, 1925, are far too broad and nebulous to be of any practical 
assistance to trade unless they are limited in interpretation to the principles 


laid down in passing off actions. 







Kitchen Overall and Shirt Co., Ltd. v. Elmira Shirt and Overall Co., Ltd., {1937] 
Ex. C.R. 230, at p. 233. 
“Kitchen Overall and Shirt Co., Ltd. v. Elmira Shirt and Overall Co., Ltd., 1937 


Ex. C.R. 230. $(1935] Ex. C.R., at p. 69. 
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Whether s. 12 (5) of the Copyright Act even gives to an author the 
right to restrain the publication of one of his works under another author's 
name, is a matter of some doubt. The Act does not so provide. Perhaps 


the author’s only right is to write a letter to the newspapers, for it 1s to 


be noted that the right is limited to that of claiming authorship. It is a 
question whether the section goes much farther than that and until 
judicial decision, which is as yet lacking, has considered the section, it 
will remain the same sort of pious parliamentary hope as s. 11 of the Unfair 
Competition Act, 1932, above noted, which did nothing more than repeat 
well meaning words from the International Convention for the Protection 
of Industrial Property, but added nothing to the common law. It is much 
to be deprecated that parliamentary draftsmen are not more careful, that 
they are not at pains to know their subject more thoroughly when 
drafting an Act, and that they give play in their draftsmanship to pious 
hopes which have no practical application. 

In the converse case, where there is a publication of a work under 
the name of an author without his consent, which would injure his character 
or reputation, such a publication would obviously constitute a libel,*® and 
if the public is induced to purchase such a work in the belief that it was 
the work of the author in question, and such author is damaged by loss 
of sales of his own work, he has a remedy by way of the action for passing 
otf.** In the United States this principle is carried to the extent that an 
author may prevent matter not written by him from being published as 
purporting to have been written by him, whether such publication injures 
his character or reputation or not. Thus, in the “Mark Twain” Case the 
court said: 

So, too, an author of acquired reputation, and perhaps, a person who has not 
obtained any standing before the public as a writer, may restrain another from 
the publication of literary matter purporting to have been written by him, but 
which, in fact, was never so written. In other words, no person has the right to 
hold another out to the world as the author of literary matter which he never wrote; 
ind the same rule would undoubtedly apply in favour of a person known to the public 
under a nom de plume, because no one has the right, either expressly or by impli- 
cation, falsely or untruly to charge another with the composition or authorship of 
a literary production which he did not write. Any other rule would permit writers 
} 


of inferior merit to put their compositions before the public under the names of 


writers of high standing and authority, thereby perpetrating a fraud not only on the 


writer whose name is u ae also on the public.*§ 
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Let us turn to the question of the mutilation or distortion of an author’s 
manuscript, also covered by s. 12 (5). Under the old law it would appear 
that unless there was a special contract, either express or implied, re- 
serving to the author a qualified copyright, the purchaser of a manuscript 
was at liberty to alter and deal with it as he thought proper.*® To a certain 
extent this is still true, and the terms of s. 12 (5) of the Act must not 
be construed too broadly. The right given to the author is only, apart 
from his right to claim authorship, to “restrain any distortion, mutilation 
or other modification of the said work, which would be prejudicial to his 
honour or reputation.” It must be noted that the section does not provide 
an absolute right to the maintenance of the work in its original form but 
only to restrain any distortion, mutilation, or other modification to a limited 
extent, namely where it would be prejudicial to the author’s honour or 
reputation. Such a condition might well be difficult of proof and it is 
noteworthy that despite the great number of novels and other works which 
are grossly mutilated in transcribing them into cinematographic produc- 
tions, no case is on record of this section having been invoked. It is note- 
worthy also that there is no corresponding section in the imperial Act. 

The right of a publisher to make alterations in a manuscript depends 
to some extent on whether he has purchased it on the clear understanding 
that he is to use it and publish it as his own, or whether it is to be published 
in such a manner as will identify its author to the public. In the former 
case, the publisher may make any alterations he pleases, for the question 
of the author's reputation and honour does not exist, and s. 12 (5) 
obviously has no application." Nor would this section give the right to 
elaim authorship in the work in face of his contract. In the latter case, 
s. 12 (5) would be applicable and no alterations or mutilations could be 
made by the publisher which would damage the author’s honour or repu- 
tation, and the author could insist upon his claim to authorship, notwith- 
standing that he had assigned his copyright in the work in return for full 
payment.” 

\n interesting case on this point arose in the United States in connexion 
with the making of a moving-picture film of one of James Oliver Curwood’s 


stories. The author sued to restrain the representation on the ground that 


bore no relation to the story written by him, he having licensed the 


adaptation of that story to a cinematograph work. The defendants claimed 
that they had purchased the right to use the author’s name and the title 


of his story, among others, and that they were entitled to make any changes 


"Cox v. Cox, (1853) 11 Hare 118. "Thid. 
‘Archbold v. Sweet, (1832) 5 C. & P. 219. 
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in the film version that they saw fit. In rejecting the defendants’ contention, 
Knox J. said that, having obtained the right to film the story and elaborate 
upon it, that imported an obligation on the elaborator to retain and give 
appropriate expression to the theme, thought, and main action of that 
which was originally written. He might add scenery, action, and characters 
to the original story and even supplant subordinate portions thereof, but 
he was not entitled to discard the entire story and apply its title and 
authorship to a wholly dissimilar tale.®* 

But apart from this statutory provision the law has always been that 
an assignee of copyright obtains full ownership of the work assigned and 
can make such alterations in it as he sees fit, providing they do not consti- 
tute a libel on the author.** Whenever a publisher, who is the assignee 
of a work, brings out a new edition of the copyright work, with alterations 
and modifications therein not made by the author of the original work, 
the author will, in a proper case, and quite apart from this statutory 
provision, have the right to sue for damages to his reputation®* and pre- 
sumably for an injunction, although such an action would be founded 
in libel rather than in copyright.** Is the right to “restrain any distortion, 
mutilation or other modification of the said work which would be prejudicial 
to his honour or reputation” anything else than the right to restrain the 
continued publication of a libel within the meaning of the decisions in 
Archbold v. Sweet and Lee y. Gibbings,’* merely masquerading under the 
guise of the pseudo-intellectualism of Canadian statutory verbiage? It 
would appear that the extent of the remedies provided by s. 12 (5) of 


the Canadian Copyright Act is no more than the remedies provided by 


the common law of libel and therefore the provision has no proper place 


in the Act, which even its framers did not pretend constituted a code of 
1 
tl 


ie law of libel as applied to authors, artists, and performers. 


V. INFRINGEMENT OF CopyriGiut By FOREIGN BroApcAsts 
\ person who switches on a radio set in a public place is responsible 
for a separate performance in public distinct from that given by the original 
performer.’ It is settled law that a man in control of a wireless receiving 
set who tunes in his set and picks up and makes audible a musical com- 
A ffiliated Distributors, (1922) 28: tep. 219 
1853) 11 Hare 118; Lee v. Gibb 1892) 67 L.T. 263; 8 TI 


1832) 1 M. & Rob zs igers Vv. Le 


R. 773 


pr hon, (1899) 22 Oue 


ISSO) S87 lr. Jo 


ty v. Ford Hotel, (1935] 2 D.L.R. 391; 
Bradford Brewery Co., \1934| Ch. 121 
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position which is being broadcast, performs that musical composition. 
There is now no doubt that the acoustic representation of a musical or 


dramatic work by means of a radio receiving set and loudspeaker operating 


in a public place is a performance of the work quite apart and distinct 
from the performance emanating from the broadcasting station. The recep- 
tion of a radio broadcast and its translation into audible sound is not a 
mere audition of the original programme. It is essentially a reproduction. 
The transmitted radio waves require a receiving set for their detection 
and translation into audible sound waves, just as gramophone records 
require another mechanism for the reproduction of the recorded composi- 
tion. In neither case is the original programme heard; and, in the former, 
complicated electrical instrumentalities are necessary for its adequate recep- 
tion and distribution. Reproduction in both cases amounts to a per- 
formance. There is no difference in substance between the case where 
a hotel engages an orchestra to furnish the music and that where, by 
means of the radio set and loudspeakers, it furnishes the music for the 
same purpose. In each case the music is produced by instrumentalities 
under its control.*® Infringement will not occur in such a case, however, 
where the performance is given in “any place other than a theatre which 
is ordinarily and regularly used for entertainments to which an admission 
charge is made,” if the owner of the copyright is a performing right society 
within the meaning of the Copyright Amendment Act.’ 

The principles above discussed are exemplified in Performing Right 
Society v. Hammond's Bradford Brewery Co.**' There the British Broad- 
casting Co., Ltd., were the holders of a restrictive licence whereby the 
audition or reception of copyright works of the plaintiff were licensed for 
use by means of broadcasting for domestic and private use only. The 
proprietors of a hotel by means of a radio receiving set reproduced to 
its guests in the hotel certain copyright music broadcast by the British 
Broadcasting Co., Ltd. The defence was that this acoustic representation 
was not a performance within the meaning of the Copyright Act. In 
over-ruling such defence, Maugham J., after discussing the process of 
broadcasting and receiving, said: 

That process, in my opinion, . . . is essentially a reproduction and is not similar 
to the step of making distinct sounds audible by some magnifying device. The 


Performing Right Society, Ltd. v. Hammond's Bradford Brewery Co. Ltd., (1934 
Ch. 121, at p. 137, per Lawrence L.J. and Romer L.J.; Performing Right Society, Ltd. 
v. Gillette Industries Ltd., [1943] 1 All E.R. 228. 

"Buck v. Jewell-LaSalle Realty Co., (1931) 283 U.S. 191, per Brandeis J.; Canadian 
Performing Right Society v. Ford Hotel, [1935] 2 D.L.R. 391, at p. 396, per Mackinnon J. 

10S. 10 B, s.s. 6 (a), Copyright Amendment Act. 

1901/1934] 1 Ch. 121; 49 T.L.R. 410; 50 T.L.R. 16. 
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sounds are reproduced by an instrument under the direct control of the hotel pro- 
prietor and to my mind they are as much under his control as if his employee was 
turning the handle of a barrel organ.... ° 


The fact that there is no power of sele 
tion is, I think, irrelevant to the question whether the sounds amount to a “per- 
formance.” The reproduction is, in my opinion, as much a “performance” 
the reproduction of a musical piece by a gramophone apparatus.!° 

On appeal, Lord Hanworth M.R., said: “What, then, did the defendants 
do? By means of an installation they made audible the performance in 
Hammersmith to a larger number of persons than the domestic circle at 
the George Hotel.’?®* In his view that constituted an infringement of 
the plaintiff's rights by performing or authorizing the performance of those 
works in public. It had been argued by the appellants that the rights of 
the copyright owners were exhausted when they authorized the original 
performance at Hammersmith, and that all that had been done was to 
enlarge the audience, just as if someone had come near to listen to a per- 
formance at a watering-place. But the appellants had taken steps to render 
the songs audible to another audience by a mechanical device, and that 
amounted to a performance. That that was the right view was indicated 
by the judgement in the United States of America in Buck v. Jewell- 
LaSalle Realty Co.’** and by what was said by McCardie J. in Messager 
v. British Broadcasting Co., Ltd2” 


The place where infringement takes place in connexion with radio 


communication raises some interesting questions. The question of 


some importance when considered in relation to copyright in different 
countries being in different ownership. The performance of a work for 
broadcasting purposes is obviously an infringement’®’® conferred on the 
ght..°* That right is included within the definition 
1m 


F ang -sor}y4¢ 108 : +1, 1 rsont 
ot copyrig as being the sole right 


owner of the copyri 


case of any literary, dramatic, 


musical or artistic work, to communicate such work by radio communi- 


cation.” Anyone, therefore, taking part in communicating a work by 
radio communication is liable as an infringer. But what about the person 
1934] 1 Ch., at p. 128 1934] 1 Cl 
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2 K.B. 543; 43 T.L.R. 818 
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who receives, reproduces, and amplifies the electrical impulses emanating 
from a broadcasting station which is situated outside Canada? For 


example, if a copyright owner permits the broadcasting of a work in the 


United States, has the owner of Canadian copyright in the same work 
a right to complain that the performance was received on receiving sets 
in Canada, and by means thereof, public performances given in Canada? 
It would seem that he has. And for this purpose it would not seem that 
reliance need be placed on s. 3(1)(f) of the Act, for the owner of the 
receiving set does not “communicate” such work by radio communication. 
What the listeners hear is not an acoustic representation of the work but 
is the result of the use of various scientific instruments and appliances 
at the transmitting end, the transformation back into electric impulses at 
the receiving end, and the use of the receiver or loudspeaker, which finally 
converts the electric signals into sounds.’®® The performance in public 
by a radio receiving set is, therefore, obviously a performance of the work 
in public and the person who switches on the receiving set is responsible 
for the public performance.’'® The question of where the performance 
takes place was answered by Lord Maugham L.C. in the Mellor Case where 
he said: “The broadcast performance at the receiving end, if in public and 
unlicensed, will be an infringement of copyright at that place.” 

Who then is liable under those circumstanceS? Not the person or 
persons responsible for the broadcast in the United States because they 
own the copyright therein and are only doing what they have every right 
to do. They cannot control the passage of the electrical impulses over the 
ether across the Canadian border. Obviously, therefore, the infringer is 
the person operating the radio receiving set in Canada, and if the radio 
receiving set operates in public, a performance thereon of works in which 
copyright subsists in Canada will, in the absence of licence or consent, 
constitute infringement. The precise situation came up for decision in 
Adkins vy. International Broadcasting Co., Ltd.’ where a work copy- 
righted in England was alleged to have been broadcast from a radio station 
in France and received and reproduced on receiving sets in England. 
It was not proved that the work had been broadcast from the French station 
and in dismissing the action Crossman J. did not decide whether such a 
performance was a performance in public in England within the jurisdiction 
of the English courts, observing that it involved a difficult question of 

1° Vellor v. Australian Broadcasting Commission, |1940| 2 All E.R. 20, at p. 23, per 
Maugham L.C. 


10Performing Right Society, Ltd. v. Hammond's Bradford Brewery Co., Ltd., [1934] 
Ch. 121. 
11(1939 Macg. Cop. Cae; 257. 
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law, but 


that in view of the finding of fact it did not arise and he would 
not express any opinion on it. In Messager v. British Broadcasting Co., 
Scrutton L.J. passed over the question, saying: ““When some pleader does 
put forward a case in which he alleges that a performance in England, by 


reason of broadcasting, is a breach of French rights, I shall be prepared 
to deal with that.’ 

Will s. 10B, s.s. 6 (a) of the Copyright Amendment Act constitute a 
defence for such a performance on the part of the owner or user of the 
radio receiving set? It is submitted that that section operates only in the 
case of performing right societies and apart from such societies the sub- 
section does not operate and therefore affords no defence. In the case of 
such societies it would seem to be a defence even though it had not 
authorized the foreign broadcast. The subsection provides that no fees, 
charges, or royalties shall be collected from the owner or user of the 
radio receiving set but that the Copyright Appeal Board shall, so far as 
possible, provide for the collection in advance from radio broadcasting 
stations of fees, etc. If it is not possible to collect in advance, the section 
would seem to be satisfied. The section provides for the provision for 
collection of such fees only so far as possible. If the copyright owner in 
Canada is a performing right society, the public performance by means 
of a radio receiving set; if given “in any place other than a theatre which 
is ordinarily and regularly used for entertainments to which an admission 
charge is made,” will not constitute an infringement, whether the original 
broadcast emanates from a Canadian broadcasting station or from a 
foreign station which obviously has no licence to perform the work within 
Canada. If, of course, the performance by way of radio receiving set 
takes place in a “theatre which is ordinarily and regularly used for enter- 
tainments and to which an admission charge is made” there will be 
infringement whether the copyright owner is a performing right society 
or not. Where the copyright owner is not a performing right society, a 
public performance by radio receiving set will be an infringement, if without 
licence, regardless of the place where the performance takes place or 
the country from which it emanated. It is submitted that the fact that 
the broadcast was authorized in the United States (or other foreign 
country) is beside the point. It is the performance in public within Canada 
on the receiving set which constitutes the infringement, under s. 3 (1), 
s. 17 (1) and s. 17 (3), and if this is not licensed or does not fall within 
s. 10B, s.s. 6 (a) of the Copyright Amendment Act, the person operating 
the receiving set will be liable for infringement. 

12/1928] 1 K.B. 660. The case is not fully reported except in (1928) Macg. Cop. 
Cas. 302 
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VI. THe Quatity oF Our StTatuTORY DRAFTSMANSHIP 


Some words were used earlier in the present article which are critical 
of the type of statutory draftsmanship in this country. This criticism 
is particularly true with regard to the law of industrial property, by 
which term is meant the law relating to patents, trade marks, industrial 
designs, and copyright. Let us consider each of those subjects shortly. 

Although the law of patents takes its rise from the Statute of Mono- 
polies'™® which was merely declaratory of the common law and left the 
basis of grant in the royal prerogative in so far as England is concerned, 
nevertheless in Canada the right to patent grant has from earliest times 
been statutory. The first Canadian Patent Act, as distinct from those 
passed in the provinces prior to federation, was the Act of 1869"'* passed 
by the federal legislature by virtue of the jurisdiction conferred upon 
it by the British North America Act, 1867'* whereby “patents of inven- 
tion and discovery” were assigned to the exclusive jurisdiction of the 
parliament of Canada. That Act, which was modelled upon the then 
existing Patent Act of the United States of 1836, still forms broadly the 
basis of our subsequent Acts. For some reason, the fact that England had 
had legislation dealing with patents under which it had_ satisfactorily 
operated for approximately two and a half centuries was completely 
ignored, with the result that we are today labouring under a statutory 
system of patent law based, admirable as it may be, upon the legislation 
of a foreign country, whose jurisprudence is of no authority here, while 
at the same time the great bulk of our jurisprudence on the subject (for 
the courts of the United Kingdom naturally hand down more decisions 
on the law of patents than do the courts of Canada) concerns itself with 
a statute quite different in many respects from our own. 

In 1923 the patent system as contemplated by statute was considerably 
revised in Canada. Among other things the Canadian Patent Act of 1923 
set up a system of working conditions according to which a member of 


the public was permitted to apply to the commissioner of patents for the 


revocation of a patent on the ground that the reasonable requirements of 


the public with reference to the patent were not being satisfied and that 
adequate manufacture of the patented article, or the patented process, was 
not being carried on within Canada. Further, a system was set up by 
virtue of which any person interested might obtain from the commissioner 
the grant of a compulsory licence for the use of the invention on reason- 


'® of the Act of 1923 followed closely in their 


able terms. Those sections’ 


113(1623) 21 Jac. 1, c. 3. 11432 and 33 Vict., c. 11 
1S, 91, 8.8. 22. usS. 40, s. 41. 
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phraseology the sections introduced into the British Act of 1907, 
despite the fact that in 1919, some four years previously, the imperial 
legislation above mentioned was repealed''*® and amended sections dealing 
generally with the same subject were passed, which bear no resemblance 
in their scope to the above-mentioned sections of the 1923 Canadian Act. 

In 1935 the Canadian Patent Act was again revised and new sections 
dealing with the working of patents and compulsory licences were passed 
which were modelled on the imperial legislation of 1919. The natural 
questions that arise are: Why did Canada have to labour for twelve years 
under an antiquated system of working provisions attached to patents 
which had been proved to be inadequate when the 1923 Canadian Act 
was under consideration? If the framers of Canadian legislation desire 
to make use of the experience of the imperial parliamentary draftsmen 
and of the body of jurisprudence which grows up around such legislation, 
why do they not take the natural and proper course of copying the most 
up-to-date legislation on the subject? If they are prepared to pay the 
tribute to imperial legislation that their action in copying implies, surely) 
they should also pay the tribute of assuming that the British draftsmen 
know what they are doing when they decide that an Act or a section is 
out of date and requires amendment or revision. 

Turning for a moment to the Canadian law of trade marks, we had 
in this country an Act entitled the Trade Mark and Design Act which 
was first passed in 1868''® and, subject to various amendments, was finally 
carried into the revision of 1927.’*° This Act, with some further revisions, 
remained in force until it was repealed as to the trade-mark sections 
by the Unfair Competition Act of 1932. Under the Trade Mark and 
Design Act a body of jurisprudence grew up which was of a quite satis- 


factory nature and adequately fulfilled the requirements of Canadian 


traders and business men for trade-mark protection, along with the 


common law principles relating to the for passing off and unfair 


competition. In this connexion it must be remembered that, generally 
speaking, the function of a trade-mark statute is merely to provide for 


registration of trade marks under certain conditions, and that the action 


for infringement of trade mark is nothing more than a specialized form 
of the action for passing off. Despite this condition, however, parliament 
saw fit in 1932 to repeal the trade-mark sections of the Trade Mark and 
Design Act and to enact the Unfair Competition Act.?”! 

As a piece of legislation the Unfair Competition Act has many. imper- 
77 Edw. VII, c. 29 189 and 10 Geo. V, c. 8. 

11931 Vict., c. 55. mR S.C., c: D1. 2122-23 Geo. V, c. 38. 
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fections. It was not skilfully drawn, it has many contradictions, and is 
difficult to interpret. Considerable uncertainty exists concerning the proper 
meaning and scope of several sections of the Act and the wording in some 
instances is quite obscure. It is a matter of common knowledge that the 
\ct was originally drawn by a most able practitioner and skilful legislative 
draftsman in this branch of the law. But it was so amended, changed, 
altered, and emasculated by the parliamentary committees before which 
it was discussed that when it finally reached the statute books, its utility 
as a code on the subject of unfair competition has been of questionable 
value. 

But the matter does not end there. As mentioned above, the earlier 
Act was entitled the Trade Mark and Design Act and the trade-mark 
sections were repealed by the Unfair Competition Act, 1932. The result 
is that we now have standing on the statute books the Trade Mark and 
Design Act??? which says nothing whatever about trade marks, but only 
about industrial designs. It is interesting to look at the office consolidation 
of what is now published by the Canadian government as the Design Act. 
It is numbered c. 201 (presumably of the Revised Statutes of 1927). It 
commences with s. 1 which provides that “This Act may be cited as the 
Design Act.” S. 1 of c. 201 of R.S.C. 1927 provides no such thing. It 
provides that “This Act may be cited as the Trade Mark and Design 
Act.” So now we have the spectacle of some civil servants at Ottawa 
tampering with the wording of Acts of parliament, and though it may be 
only a slight and small tampering, one is inclined to question its propriety 
and its tendency. The office consolidation, which is sent to any citizen 
enquiring about registration of designs, continues with s. 2, then jumps 
to s. 22, omits s. 23, and continues with s. 24 to s. 52 inclusive. One may 
be permitted to smile at the bewilderment of a citizen when he receives 
such an official Act from a government department or even to have 
some sympathy with a lawyer who is not fully acquainted with this branch 
of the law, for it is not an easy thing even for a person skilled in law to 
know and to understand that, if he is interested in trade marks, he must 
turn to the Unfair Competition Act, and that the emasculated sections 
of the present Design Act owe their condition to an Act, the title of which 


bears in his mind no relation to the subject he is investigating. The type 


of statute which the Canadian public has as its instrument regulating the 
law of industrial designs may be seen by reference to the words of 
Maclean J. in Clatworthy & Son, Ltd. v. Dale Display Fixtures, Ltd.: 
“The scope of this part of the Trade Mark and Designs Act is difficult 


I2R.S.C. 1927, c. 207. 
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of definite ascertainment or construction. It is a piece of legislation that 
seems flimsy and incomplete, ill adapted for its intended purposes, and is 
seriously in need of amendment.’’'** 

If the author may do so with respect, he would add his thorough 
agreement to those remarks. Notwithstanding the learned judge’s sug- 
gestion of the need for amendment, it is strange that the trade-mark sections 
of the Act were almost entirely repealed, and the Unfair Competition 
Act, 1932, substituted in their place, but the sections relating to designs, 
subject as they are to the criticisms above mentioned, were left entirely 
without revision. That the administration of the design sections is not 


without criticism also, may be seen by reference to the words of Audette J. 


in Jones v. Teichman.’** A new draft Act, respecting industrial designs, 
was submitted by the secretary of state, for the consideration of interested 
persons, prior to the session of 1934, but no action was taken on the draft 
bill by parliament. Nothing has, for some reason, been done about the 
matter since. 

We come now to a consideration of the Canadian Copyright Act, 1921. 
At first glance it seems to have no relation whatever to the imperial 
Copyright Act, 1911. On a hasty reading and comparison it seems to be 
identical with the imperial Act of 1911 except that the sections have been 
turned around, and it appears as a topsy-turvy imitation of the imperial 
Act, as though the framers had some hope that they might indulge in the 
gentle act of legislative passing off and that if they were very careful and 
vet quite naive, they would not be caught at it. 

Subject to the regrouping of the sections, for some reason known 
only to the father or fathers of the Act, almost all the sections of the 
Canadian Act compare ipsissima verba with the imperial Act, but a very 
close examination will disclose some startling discrepancies and additions. 

The scheme of the imperial Copyright Act is clear and simple. It is 
divided into three parts, each of which is again divided into sub-headings. 
The arrangement may be seen by a glance at the following table in which 
the section numbers are placed after the subject-matter in brackets, those 
of the imperial Act being followed by the numbers of the sections of the 
Canadian Act which substantially correspond. 

Part I Imperial Copyright 

Rights 
Copyright (1:4(1), (2), 3(1), (2)) 
Infringement of Copyright (2:17) 
Term of Copyright (3:5, 7(1), (2)) 
Compulsory Licences (4:13) 


.R. 159, at p. 162. 24/1930} Ex. C.R. 103. 
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Ownership of Copyright (5: 12) 
Civil Remedies (6-10: 20-24) 
Summary Remedies (11-13: 25) 
Importation of Copies (14: 27, 28) 
Delivery of Books to Libraries (15) 
Special Provisions as to certain Works 
Works of joint authors (16:8) 
Posthumous works (17:6) 
Government publications (18: 11) 
Mechanical instruments (19: 19) 
Political speeches (20: 18) 
Photographs (21:9) 
Designs registrable under the Patents and Designs Act (22: 46) 
Works of foreign authors first published in His Majesty’s 
Dominions to which the Act extends (23) 
Existing works (24: 42) 
Application to British Possessions (25-28) 
Part II International Copyright (29-30: 4(3) ) 
Part III Supplemental Provisions 
Abrogation of common law rights (31:45) 
Provisions as to Orders-in-Council (32: 44) 
Saving of University copyright (33) 
Interpretation (35:2) 
Repeal (36: 47) 
Short title and commencement (37:1) 
First Schedule (First Schedule) 
Second Schedule (Enactments Repealed) : (No corresponding Canadian Schedule) 
An examination of the above table will show that the imperial Act 
is clearly arranged so that its subject-matter falls into natural classifications 
which may be easily and quickly followed and considered. But when we 
come to look at the Canadian Act we find a mere hodge-podge of sections 
arranged mainly according to whim. The Canadian Act is obviously copied 
from the imperial, many sections being in the identical words, but the 
arrangement has been so altered and chopped about that if the same thing 
occurred in connexion with an ordinary literary or dramatic work it would 
be immediately stigmatized as a plagiarism on the basis of colourable 
imitation. S. 1 of the imperial Act corresponds generally with parts of 
s. 4 and s. 3 of the Canadian, s. 2 with s. 17, while s. 35 of the imperial 
Act corresponds with s. 2 of the Canadian and s. 37 with s. 1. The wires 
apparently cross at s. 19 which are in substantially the same terms except 
that the imperial section provides for copyright in regard to mechanical 
instruments only in case of musical works, whereas the Canadian section 
covers musical, literary, and dramatic works. The Canadian Act contains 
no counterpart to the imperial second schedule setting out what statutes 
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are repealed, which would have been useful, but provides only, in s. 47, 


that all imperial legislation relating to copyright so far as it is operative 
in Canada is repealed, provided that the “repeal shall not prejudicially 
affect any legal rights existing at the time of the repeal,” thereby setting 
a problem of interpretation. Furthermore, s. 47 repeals only existing 
imperial legislation and not Canadian legislation and one must examine 
with some care the terms of s. 42 (5) and s. 45 before he is enabled to 
come to the conclusion that the Copyright Act of 1906 is no longer of any 
force and effect in Canada. 

Several of the imperial sections find no counterpart in Cartada; although 
it must be admitted that of these some would not be applicable to legislation 
of a self-governing Dominion as opposed to an imperial parliament. A 
number of Canadian sections have no counterpart in the imperial Act. 
While one may pass over such additional sections as s. 12 (5), relating 
to the right of an author to claim authorship in his work and to restrain 
distortion and mutilation, as adding little if anything of value to the terms 
of the imperial Act, one is permitted to wonder why the Canadian statute 
has no section corresponding to s. 17 (2) of the imperial Act which pro- 
vides that “the ownership of an author’s manuscript after his death, where 
such ownership has been acquired under a testamentary disposition made 
by the author and the manuscript is of a work which has not been published 
nor performed in public nor delivered in public, shall be prima facie proof 
of the copyright being with the owner of the manuscript.” 

One of the greatest criticisms which may be levelled against the 
Canadian Copyright Act has to do with the provisions relating to registra- 
tion. The scheme of the Canadian Copyright Act of 1906 required 
registration in every case as a condition precedent to the subsistence of 
copyright. Due to this insistence on registration in the Canadian Act, 
Canada was not permitted adherence to the Revised Convention of Berne. 
\fter many years of subjecting its citizens to a denial of the rights which 
would naturally flow from adherence to the Convention, the parliament 
of Canada decided that its adherence would be beneficial. With that end 
in view, the Canadian Copyright Act of 1921 was enacted. Now, the whole 
scheme of the Revised Convention is epitomized in the second paragraph 
of article 4 of the Revised Berne Convention, which provides that: “The 
enjoyment and the exercise of these rights shall not be subject to the 
performance of any formality.” In order to adhere to the Convention it 
was necessary that Canada provide an Act which granted copyright in 
works without the performance of any formality by way of registration 
or otherwise. Nevertheless we find no less than thirteen sections of the 
Canadian Act, namely ss. 29-41, which provide a complicated system of 
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registration of copyright and grants of interest in copyrights with appro- 
priate fees, offices, and officers for the purpose. Under the imperial Act 
there is no register of copyright and no registrar of copyright, and registra- 
tion is not only unnecessary but impossible. Under the Canadian Act 
registration is completely unnecessary but it is nevertheless provided for. 
All the sections of the Act, other than those directly relating to registration 
as above mentioned, make no provision whatsoever to give effect to regis- 
tration except the proviso to s. 22, which, enacting that an injunction shall 
be the only remedy when the defendant proves that at the date of the 
infringement he was not aware and had no reasonable ground for suspecting 
that copyright subsisted in the work, goes on to provide that “if at the 
date of the infringement the copyright in the work was duly registered 
under this Act, the defendant shall be deemed to have had reasonable 
ground for suspecting that copyright subsisted in the work.” There is 
no such corresponding provision in the imperial Act. An examination 
of the jurisprudence established under the imperial s. 8 which corresponds 
broadly to Canadian s. 22 will show that the proviso to the Canadian 
section relative to registration is a quite unnecessary provision and has 
added nothing whatever in practical effect to the terms of the imperial s. 8. 
One may wonder why, in the face of the terms of the International Con- 
vention and of the imperial Act, Canada persisted in keeping alive an 
anachronism by providing for registration of copyright and the maintenance 
of a register of copyright with all the personnel and expense that such 
sections necessarily involve. Possibly parliament felt that Canada, already 
having a copyright office and a system of registration under the Act of 
1906, should preserve that system, that office, that personnel, and that 
expense as a boon to the taxpayer. Possibly parliament felt that the dis- 
location of the civil service caused by displacing those members on the 
staff of the copyright office might have a deleterious effect on its relations 
with the civil service, but it seems only reasonable to suggest that such 
an anachronistic and needless system should be abolished and the resultant 
saving passed on to the already overburdened taxpayer, even though those 
savings might be small. This persistence in clinging to an unnecessary, 
established bureau is merely a straw in the wind which shows that Canada 
needs to grow up in the legislative as well as in the international field. 
But the most trenchant criticism that can be given of the framers of 
the Canadian Act of 1921 lies in the suggestion to parliamentary draftsmen 
that if they desire and make up their minds to copy, they should at least 
learn to copy accurately, and that, having done so, they should take due 
precaution that, when they come to revise a statute into the form it takes 
in the official Revised Statutes, it will make sense and carry through all— 
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no more and no less—the words and sections which they have copied. 
It is true that these criticisms do not apply to the drafting of the Act 
in 1921 but only to the revision in 1927, but in view of the fact that the 
revision of 1927 constitutes the effective Copyright Act for Canada at 
the present time, the criticism is none the less valid. Several of the sections 
of the Canadian Act which have been copied ipsissima verba from the 
English statute, on examination and reading in the Revised Statutes, make 
no sense whatever. This is simply due to the fact that those charged with 
transcribing these sections from the original Act of 1921 were so careless 
as not even to compare the result they had achieved with the model they 
had used, and it is a commentary on the quality of application and skill 
of those persons charged with the revisions of 1927 that no better check 
was made of the results of their efforts. It is somewhat startling to realize 
that errors of this type can be made and apparently not discovered and 
that the office consolidation of the Act repeats the same errors slavishly 
and without any explanation directing the public to the words of the 
original statute. Perhaps no person other than the printer and some lawyers 
and authors ever read the Copyright Act. 

There are two examples of this careless type of draftsmanship. In 
s. 42 (2) (ii), line 5, the word “would” has been included, quite obviously 
in error. The subsection is copied from s. 24 (1) (a) (ii) of the imperial 
Act which does not contain this word and, therefore, makes sense, which 
the Canadian section does not. This error did not appear in the original 
Act of 1921, but was included in the revision of 1927 and continued in 
the present office consolidation. The same situation exists in relation to 
s. 42 (3) of the Canadian Act, line 6. After the word “performance’”’ the 
words “of a work at a time when such reproduction or performance” have 
been omitted. This subsection was copied from s. 24 (1) (b) of the im- 
perial Act, in which the above words are included. The Canadian section 
makes no sense whatever. The English section does. 

It would seem not too much to expect that those charged with printing 
the revision of statutes should at least be able to copy correctly. 

In general, the criticism of the Canadian Act of 1921 as amended 
to its present condition is the same as that directed against the Canadian 
Patent Act. The framers of our Acts relating to industrial property 
apparently demonstrate a desire to copy without being found out. Ii 
they copy, they either copy something which the imperial parliament 


has discarded and apparently no longer has any use for, or they copy an 


existing Act and endeavour by changing it around, slicing off pieces here 
and there, and adding bits and protuberances there and here, to make 
an Act which will appear quite original and bearing no resemblance to 
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the Act which was used as a model. If copying is indulged in, it should 
be honest copying and not mere colourable imitation. The result, after 
all, serves only to appear ridiculous. 


VII. Tue ADMINISTRATION OF THE PATENT AND TRADE MARK OFFICES 


These criticisms have dealt so far with the text of the statutes under 
which the law of industrial property must operate. But there are other 
criticisms equally valid which have to do with the administration of those 
Acts. At the outset I desire to state that none of my remarks is to be taken 
as a criticism of the members of the staff of the patent office, or the copy- 
right office, or the registrar of trade marks or any of the officials who 
administer the departments controlling these Acts who are, and have 
been for many years, overworked and are doing their best, under very 
difficult conditions, to give the highest quality of public service. But it 
is common knowledge that the patent office is woefully understaffed. 
The grant of patents must wait months and sometimes years after a cor- 
responding application filed in the United States on the same day as a 
Canadian application has matured to issue. The staff of the Canadian 
patent office, labouring at its herculean task, is enabled to examine questions 
of novelty and invention fully only by requiring the attorney of record to 
produce the actions and art which have been brought forth in prosecuting 
a corresponding application in the United States patent office. 

One of the greatest criticisms levelled against our administration of 
the Patent Act and the Unfair Competition Act, 1932, is that there are 
available no printed copies of patents or trade marks, as exist in the 
United States, Great Britain, and practically all other countries. Instead 
of this situation, where a printed copy of an issued patent may be obtained 
as in the United States for ten cents, in Canada any person desiring to 
examine prior Canadian patents either for the purpose of the prosecution 
of a pending Canadian application or for the purpose of ascertaining the 
limits of the manufacture which he may indulge in, must purchase copies 
of patents from the patent office at a minimum cost of $4.00 as provided 
by the Patent Act, together with additional fees for copies of the drawings 
attached to any such patent. As to trade marks, the cost of copies is 
twenty-five cents for each hundred words or fraction thereof, with a 
minimum of $1.00. Both the patent and trade mark offices of Canada are 
self-supporting, and despite representations which have been repeatedly 
made to the department of the secretary of state by the legal profession 
and by industry, these burdensome charges must still be paid by the 
individual concerned, and Canada, in so far as this part of the administra- 
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tion of its industrial property system is concerned, remains in the small- 
town stage. 

It may be said that criticisms of this type are not valid during times of 
war and that amendment of statutes and betterment of conditions in the 
government service must wait until the national emergency has passed. 
Such opinion loses sight of the fact that the conditions discussed have 
persisted for many years before a national emergency arose and, pre- 
sumably, will continue after it has ceased unless sufficient criticism is forth- 
coming. The protection of industrial property is, in any country, one of 
the most important factors of that country’s economic condition and, in 
Canada at least, is one that receives the least attention. It has been said 
over and over again that the patent system and its related branches consti- 
tute the one factor which more than any other has contributed to the 
economic and industrial progress of Great Britain and the United States. 
The more closely that statement is examined the more its validity becomes 
apparent. We are told that, at the conclusion of hostilities, Canada will 
enter on the period of its greatest industrial expansion and indeed of an 
industrial expansion unrivalled by any other country in the world. If 
Canada as a nation intends to foster the idea of such economic and industrial 


growth, it behooves it to put its house in order in many ways, not the 


least of which is by a searching analysis and improvement of its system 
of laws relating to industrial property and the adequacy of its services 
relating thereto and of the methods by which these forms of property 
are preserved and protected. Without an adequate system for the pro- 
tection of industrial property, any suggestion of economic and industrial 
progress and expansion is premature and any programme devoted to that 
end is foredoomed to failure. 

Harotp G. Fox 
School of Law, 
University of Toronto. 





MIGRATIONS AND PRIVATE LAW 


OT very long ago Law was perceived as a stable body of rules designed 

for, and capable of, a lasting existence. It was thought that the aim 

of law-making was achieved by the finding and enacting of a sound rule. 
[It did not even enter into consideration that a rule which appears just and 
sound today may appear unjust and unsound tomorrow. A legal proposition 
was conceived to be a yardstick which can easily be applied to any set of 
facts that may arise in individual litigations. It was thought that a similarity 
of the facts absolutely justifies the application of the same rule. It was not 
recognized that a change of social, economic, and political conditions and 
many others, in certain cases even purely personal conditions, may exclude 
the application of a certain legal proposition in spite of identity of the 
objective facts; and the struggle for such recognition is by no means over. 
It ought to be made clear at the outset that it would be wrong to assume 
that the yardstick ideology represents the underlying idea of codified law 
only. It must be stated with full clarity that the doctrine of the binding 


force of precedents rests on the same basic concept. However great the 


deviations might have been between the leading ideas penetrating the main 


legal systems in other respects, the conception of immutability of justice 
was common to all of them. 

Whether the legal systems derive the legal propositions from the Law of 
Nature’ or from a mystic Spirit of the People peculiar to the different 
nations,” they equally attribute durable value and lasting force to the legal 
proposition. 


‘Plato (429-348 B.C.) speaking of the eternal idea of immutable justice; Zeno (350- 
260 B.C.) speaking of the law of nature being pure reason not subject to changes; Cicero 
(106-43 B.C.) saying true law was right reason in agreement with nature unchanging 
and everlasting; Gaius (about A.D. 150) speaking of natural reason common to all men, 
and observed by all peoples and all races; St. Augustine (A.D. 350-400) and Thomas Aqu- 
inas (A.D. 1220-1270) speaking of divine law revealed by God himself; and the class- 
ical natural law school with Hugo Grotius (1585-1643) and Sir Edward Coke (1552-1634) 
speaking of the immutable law of nature which no parliament could change; Sir William 
Blackstone (1723-1780) saying that no human laws are of any validity if contrary to the 
law of nature; J. J. Rousseau (1712-1778) advocating also in law the return to nature. 
All these ideas influenced the French Revolution as well as the American Declaration 
of Independence, and the Bill of Rights, and also the French Civil Code of 1804 and 
the Austrian Civil Code of 1811 which latter even enacted that last resort shall be taken 
to the “principles of natural law,”’ should the code be silent on a specific question, 

?The Historical School of Law based upon the doctrine of Savigny (1778-1860) 
speaking of the internal silently operating forces and the common conscientiousness of the 
people. His followers were Fr. Puchta (1798-1845), F. W. Maitland (1850-1906), and 
to a certain extent Sir H. S. Maine (1822-1888) and James C. Carter (1827-1905). 
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The deviation between the different systems of legal thinking is 
conceived as operative mainly in the creation of the legal proposition. There 
are systems speaking of /Jaw-making, others of law-finding. But after the 
legal proposition has been made or found, both systems attribute to it the 
same degree of durability. The legal proposition is believed to correspond 
with a certain set of facts, and to stand in indissoluble connexion with 
such as a norm for decision. It was believed that there is nothing left for 
a court to do but to compare the given facts of an individual case with the 
standard facts to which the rule was fitted, and to apply the rule with 
blindfolded eyes if the required conformity of the facts was given. 

With the beginning of the positivistic movement combined with the 
evolutionary doctrines which have led to an empiristic, biological concept, 
and to the employment of natural-science methods in philosophy as well as 
in legal thinking, uneasiness found expression against the rationalistic 
as well as the purely historical school of law.* 

All the different doctrines and movements represent but wavering at- 
tempts to find the real nature and the end of Law. The fulfilment of these 
attempts seems to have been accelerated by the results of the work done 
by the sociological school of law.* It brought to the surface the requirement 
of the observation of facts in closer connexion with the social background, 
the strict application of experimental methods, and above all keeping in 
touch with life itself. It is held that legal propositions alone do not enable 


us to understand the Law, but we have to observe all the social phenomena 
in the legal sphere. 


3G. F. Hegel (1770-1831) says that all phenomena of social life, to which law also 
belongs, are subject to a dynamic evolutionary process. Sir H. S. Maine (1822-1888) 
characterizes the evolution of law as a movement from status to contract, Herbert 
Spencer (1820-1903) speaks of biological organic evolution, Auguste Compte (1798-1857) 
refuses hypothetical constructions on a rationalistic basis which should be replaced by 
empiric observation of facts by applying strict methods of natural science. Jeremy 
Bentham (1748-1832) and Rudolf Jhering (1818-92) representing utilitarian tendencies 
claim as the aim of the law the greatest happiness of the greatest number; their utili- 
tarianism, therefore, has a social flavour also, in seeking the attainment of a common 
cultural goal and an equilibrium between individuals and society. 

‘The brief outline of the principles of the sociological school of law given on the 
following two pages may be regarded as not more than a pale intimation based on the 
work of E. Ehrlich, The Fundamental Principles (1936), with Introduction by R. Pound; 
also on R. Pound, The Spirit of the Common Law (1921),and Interpretation of Legal History 
(1923). Readers familiar with the legal literature will realize that in the interest of 
conveying an impression as to the principles of sociological jurisprudence, and as to 
the engineering interpretation of the law, this article follows closely these authors, using 
as far as feasible their own terms and phrasing. Further reference is made to J. Kohler’s 
Introduction into Legal Science (1902); to Cardozo, The Growth of the Law (ed. 4, New 
Haven, 1931); and The Nature of the Judicial Process (ed. 8, New Haven, 1932). 





MIGRATIONS AND PRIVATE LAW 147 


The law as it manifests itself in life is frequently different from 
the norms for decision, which in some cases did not become—in others 
ceased to be—a part of life. One has to look to usage which assign to each 
member of the human society his position and his task within the legal 
relations. The living law is to be found in the transactions of men, in 
contracts, in articles of association, in testaments, and in the way in which 
domestic relations between husband and wife, between parents and children 
are practised. This living law has often overtaken or grown away from 
the rules created in order to serve as norms for decision. It is concerned 
with the concrete more than with the abstract. Observation is one of the 
main requirements of the experimental methods of all sciences and it is 
clear that only special cases, and not a generality, can be observed. The 
anatomist places under his microscope not a general human tissue, but 
one taken from a specific human being. The scientific significance of the 
living law is not confined to its influence upon the norms for decision which 
the courts apply. The knowledge of the living law has an independent 
value, which consists in the fact that it constitutes the foundation of the 
legal order of human society. Judicial decisions alone do not give a perfect 
picture of legal life. Only a fraction of legal life is brought before the courts, 
and this shows distorted features. It would be false to judge our family life 
according only to cases coming up in court. The sociological method 
therefore demands absolutely that the results which are obtained from 
judicial decision be supplemented by direct observation of life. Thus we 
get a critic of norms from outside where the last century gave us a critic 
from inside. It is deemed essential to obtain an objective test of the value 
and functional ability of legal propositions. The legal order is regarded 
as more vital than the legal rule. The legal order again is perceived 
as a process of adjusting relations between living man and man, and between 
men and society, harmonizing and reconciling claims and demands as 
they arise in actual life, and not harmonizing abstract rules with each other 
within a rational system, or body of rules as the metaphysical school of 
law did. 

Although the sociological school of law is much indebted to the historical 
school of law, it is essentially different from it. It places dynamism where 
the older schools placed stability, and makes the law more fluid where it 
was regarded as frozen; it stresses strict study of present conditions in 
life and accommodation to the changes in them rather than to the main- 
tenance of historical tradition. 

If the saying of Mr. Justice Cardozo is correct, that “the final cause 
of law is the welfare of society,” then every change in the social order 
must necessarily entail changes in the legal order. Social order and social 
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structure are very much subject to changes by events like wars and revolu- 
tions, as well as by migrations. 

Dean Roscoe Pound explains clearly’ the influence which has been 
exercised upon the formation of American law by the changes in the con- 
ditions of life, by the changing over from pioneer activities to settled 
farming, by the trend of the population from the land to crowded cities, 
by the creation of great industries, etc. The legal needs of the American 
man of business, of the captain of industry, represented as many newly- 
pressing, unrecognized, and unsecured interests, as those which the labourer 
and farmer had to complain of, and all these new interests were created 
by, or arose in consequence of, new conditions of life. Such conditions of 
life were greatly changed by wars and revolutions, and therefore after 
any such historical events the changing influence of them is traceable in 
the legal system of the countries affected, sometimes even of countries not 
directly affected. But even before the effects of such changes in the con- 
ditions of life awake an echo in the legal propositions in the sense of norms 
for decision, they might speak to the attentive observer of life out of legal 
relations, transactions, usages created by life itself. 

It was observed, to a lesser degree, what influence migrations—other 
than mere shifting of population from the land to cities—may exercise on 


the shaping of the law or the legal order, and to what extent migration may 


act as a part of the social and economic forces which transform the living 
law even before the norms for decisions change. 

There were in history migrations from one state to another and from 
one continent to another, and some of those migrations were not without 
influence on the shaping of private law. Of course only a superficial 
glance can be thrown at these questions here. The migrations of the past 
may be classified from the point of view of the present problem as follows. 

There were mass-migrations where the migrants took along their home 
law, making it the law of the new domicile, so that they did not feel any 
essential change in their legal relations to one another. This was the case 
at least until the different conditions of the new country, its special economic 
structure, even its climate, and the change in the vocation of the migrants, 
and their intercourse with the native population, necessitated deviations 
from the original imported law. 

At the time of French and English immigration to North America, 
combined with the importation of the respective home laws, there were 
among the immigrants creditors and debtors bound to each other by 


contracts entered into in the homeland, or by torts committed in the home- 


5The Formative Era of American Law (Boston, 1938 
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land. Their legal relationship was not interfered with by the change of 
their domicile because the law of the new domicile remained the same as 
that of the old domicile. The same applied to the relation of husband and 
wife, parents and children, and the rights of succession,® where importation 
of home law occurred. 

It is not to be overlooked that this transplantation of the home law of 
the immigrants represented a part of the conquest, or the first act of the 
organized migrant-society towards the establishing of an orderly adminis- 
tration of justice on the newly acquired territory. 

Other kinds of migrations were those which were going on for centuries, 
and which might be called individual migrations. The legal aspects arising 
in connexion with such are quite different in several respects. There is 
regularly no wmportation of home law involved.’ Individuals who changed 
their domicile in the course of such isolated migrations might have been 
involved at home in legal relationships as creditors or debtors. Mostly, 
however, one party to such a relationship did actually emigrate, so that by 
this fact, a normal case of private international law arose, which found 
its more or less satisfactory solution according to the traditional rules of 
the countries in question. Different consideration is due to legal problems 
between husband and wife, between parents and children, when all parties 
to such relationships emigrate together, and so at least seemingly become 
subject to the law of the new domicile. 

Both these groups of migrations differ by their voluntary nature and 
their isolated occurrence from the next category. 

This is the enforced mass-migration of the last decade which poured 
hundreds of thousands if not millions of persons all over the world. 


In order to illustrate the influence of mass-migrations upon the social 


structure of societies and the influence of such social structural changes 


*It is not within the scope of this article to treat this side of the topic exhaustively 
and historically. We shall not deal, therefore, with the exportation of Greek law to 
southern Italy and to the near east by Greek settlers, and the exportation of Roman 
law by Roman settlers all over Europe and the shores of the Mediterranean, nor with 
the Turkish invasion in the fourteenth century which brought law of the koran very 
close to Vienna. 

"Exceptions were the different legal systems of the middle ages in Europe according 
to which members of certain nationalities were to be judged according to their hom« 
law even in territories governed by different legal systems. This applied even in modern 
time to subjects of certain nations in Egypt, Turkey, and China on basis of extra-terri- 
torial rights. 

Certain countries extend their law expressly to their emigrated nationals, e.g., by 
not recognizing certain legal acts which were executed abroad, like divorces; further by 
declaring that inheritance from their nationals can take place only accordirg to the 
home law. 
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upon private law, it seems proper to show the different reactions evoked 
by the same sets of facts if projected against a background of social quietude 
or of upheavals and revolutions coupled with mass-migration. Some private- 
law problems derived from, or necessarily arising out of, the migration 
of the third category can hardly be solved by mere routine application of 
the general rules of domestic or private international law, at least not 
without giving to these rules an interpretation in the sense of the sociological 
school of legal thinking. 

Objections are to be anticipated particularly from adherents of rational- 
istic schools of jurisprudence operating with ideas of immutable justice 
as well as from adherents of the historical school of jurisprudence operating 
with the idea of the so-called national spirit as the only law-shaping forces. 

These objections might be based mainly on the assertion that legal 
problems remain the same, regardless of whether they occur frequently 
or in isolated cases,* and it is probable that the view will not remain 
uncontested that the legal relationship between creditor and debtor shall 
be judged differently as to whether the same factual circumstances are 
projected against the background of a voluntary or an enforced emigration. 

There will be lawyers who will revolt against the idea that rules of 
private law fitting one case should not fit all others having the same measure- 
ment, and against the suggestion that courts shall accord different considera- 
tion to claims and demands concerning contractual and property rights, and 
marital and succession rights, if the facts of the cases otherwise resemble— 
just because there is a different social or even individual background behind 
the same facts. 

Jurists of the schools already mentioned at the best think in general 
terms on harmonizing abstract rules of law, but not on harmonizing indi- 
vidual legal relationships, or certain particular interests, demands, and 
claims in the light of their social bearings. In one word, objections are 
to be expected from those who had not as yet perceived that legal proposi- 
tions do not incorporate the whole law, but only a part of it, which has to 
be supplemented by direct observation of life’° It is not only necessary 
to consider a rule of law from the view of an apparent conformity with what 
is called abstract justice, but it is desirable to investigate how it works in 
achieving human justice in a social sense. And here may be found the 


8In Martin v. Lee, (1860) 14 Moo. P.C. 142, Turner L.J., speaking for the privy 
council recognized that the frequency of their occurrence may increase the importance 
of legal problems, saying: ‘‘This however is a question of great importance having re- 
gard to the number of foreigners domiciled in this country.” 

°R. Pound, Interpretation of Legal History (New York, 1923), chapter vil, at pp. 
152-8. Ehrlich, Principles, at p. 495. 
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answer to convince sceptics. An isolated case does not make a problem a 
social one, does not reveal social interests, and does not show a rule in its 
social function. The frequency of similar cases, however, provides occasion 
for observation—as in natural science, so also in sociological legal think- 
ing—, makes possible the study of the function of a legal proposition in the 
social sense, and enables us to determine whether it serves the purpose 
phrased by Dean Pound as bringing about reasonable and just solutions of 
individual cases whereas the last generation was content with the abstract 
justice of abstract rules.™ 

So we might come to realize that not some theoretical correctness, but 
something which may be called practical usefulness in a human and social 
sense might be the test of the soundness of rules of living law. It may well be 
that the intrinsic convincing force of a rule of law and proofs of its satis- 
factory operation in life itself, and the reasonable assumption that any other 
solution would offend the healthy sense of justice prevailing at the time and 


+ 


the place, will represent the most conspicuous features of the test to be 
stated. 

It is, however, fully realized that the problem of the soundness of 
rules of law and their test cannot be solved incidentally,’* but deserve 
the full attention and scientific research of legal thinkers. The problem 
resembles an equation with a great number of unknowns, whereby perhaps 
the terms of uncertain or variable would be more adequate. But the diffi- 
culties grow still greater when we realize that not only the rule to be tested 
is subject to changes, but also the ideological basis of the test itself, and 
this both in time and in place. The changeability is to be perceived as a 
horizontal and a vertical one, whereby horizontal stands for different 
civilizations and their jural postulates existing at the same time beside 
each other, while vertical stands for civilizations and their jural postulates 
taking over the function after and from each other locally, but following 
each other in time.’* 

It might, however, be pretty safe to state that at any time and at any 
place one of the most essential features of the soundness-test will have to 
he the degree of the satisfaction of individual needs and demands by har- 
monizing them with similar interests of other individuals, but regarding 


"Pound, Interpretation, at p. 153. 

"See the present author's remarks, 20 Canadian Bar Review, at p. 791. 

We follow here the doctrine of Josef Kohler who stresses the organic connexion 
between legal system and the kind of civilization under which the respective nations 
ire living. While other legal philosophers speak of changing ideals of legal systems 
iccording to time and place, Kohler sees no justification for such changes by distances 


in time and place as long as the same civilization prevails, because every civilization 
has its own jural postulates. 
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the individuals as members of society, and the satisfaction of their needs 
and demands as a requirement of social justice, and not in a sense of an 
absolute and unrestricted individualism. Thereby it is to be remembered 
that the concept of social justice is also subject to changes. Thus the work- 
ability of a rule of law in its social function as understood in a given civiliza- 
tion might be the test combined with the negative requirement of leaving 
unsatisfied as few needs and demands and leaving unrelieved as little human 
suffering and privation as socially possible. 

The movement away from extreme individualistic thinking in politics, 
in economics, and in legal relations cannot remain unrecognized. It is a kind 
of socialization of human thinking which finds expression in every function 
of mankind. Where this evolution leads to, and what its final goal is, 
cannot be foreseen, but it is certain that socialization of law, which started 
in the middle of the nineteenth century, has made very noticeable progress. 
One of the main features of this progress is to throw the burden caused 
by certain events, ceteribus paribus, upon that person who is best able to 
bear it, and not to let perish those upon whom losses or injuries happen 
to fall by mere chance. 

As far as things have developed, this purpose was achieved by insti- 
tutional shifting over of losses from individuals who suffered them to other 
individuals or a group of individuals, or to the community as a whole. 
These institutional shiftings were introduced by statutory rules with general 
and permanent character, without investigations being required in single 
cases as to which of the parties in question was best able to bear the loss.”* 

But there is another shifting over of noxious consequences in the 
different legal systems, which has to be distinguished from the one met 
tioned previously. The main difference is to be found in the fact that it is 
left to incidental investigation from case to case and to the discretion oi 
courts whether the loss or the injury has to remain where it fell by chance, 
or whether it has to be shifted to another person by judicial decision, and 
not by statutory rule. This requires casualistic investigation of the specific 


circumstances of the case, leaving it to judicial cognizance to exercise 





“Examples are the following English Acts: The Fatal Accidents or Lord Campbell’ 
Act, 1846; the Employer's Liability Act, 1880; the Workmen's Compensation Act, 1897 
the Unemployment Insurance Act, 1935; the National Health Insurance Act, 193¢ 
By these Acts the consequences of individual injuries and losses were shifted instit 
tionally and permanently, partly to other individuals and partly to the 


employers and employees by participation of the state 


communit\ 


Under this heading belong the different statutes decreed in central Europe afte 


the great war concerning the revalorization of debts arising out of money loans ar 


mortgages contracted before the war This was an institutional and individual shifting 
over of losses. 
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equity in taking off the burden, loss, or injury from the shoulders of one 
party who in the normal course of events, and according to the rigid rules 
established by law, was to suffer, and charging with it another party whose 
legal position in itself does not justify his taking the specific loss. A certain 
measure of sociological legal thinking can be recognized when power is 
given to courts in order to deal with cases in a flexible way justified by the 
given circumstances in a social sense. One could call it a new equity going 
further than the traditional equity, which gave relief in certain well- 
established situations under the assumption of the existence of certain facts 
and conditions, whereby for judicial cognizance only the ascertainment 
was left as to whether the facts are given which according to settled rules 
entitle to equitable relief. The new equity would leave for judicial decision 
even the ascertainment of those facts and conditions which may entitle 
to relief in special single particular cases which might not have the same 
effect in other particular cases. The difference can hardly be expressed 
otherwise than that the same facts projected against a different social 
background must produce a different picture.’* In so acting courts will 


“Examples are contracts entered into before wars, and to be performed during or 
after the war, for delivery of goods, to perform personal services, or to perform a work, 


or concerning leases, insurances, alimonies, etc. under greatly changed economic con- 


ditions. In some countries boards were created for the settlement of such disputes 


e.g., long-period contracts for the exploitation of forests, etc.) The inducement for 
such legislation may be traced back to the extensive literature on the topic of the im- 
possibility of performance starting from Mommsen (1853) until Heinrich Klang (1921). 
The latter was especially concerned with contracts entered into under essentially different 
conditions the performance of which, although not rendered physically impossible, 
would expose the debtor to ruinous consequences. Klang advocated equitable con- 
siderations based upon a comparison of the individual situation and financial position 
of the parties, and protection of the economically weaker after careful investigation 


of the power of resistance in order to avoid greater economic catastrophies. He based 


Another 
Austrian writer, Sperl, dealing with the influence of the war upon contracts concerning 


construction, says ‘‘no private law statute, and no contract is calculated for cases of 
catastrophies of mankind, nobody can resist them, and no legislation was ever directed 
to meet unknown consequences of not anticipated catastrophies. 


his ideas wholly on the subjective circumstances of the parties involved. 


The operation of the 
clausula rebus sic stantibus is a necessity of the human community, even though the 
onesided utilization of this clausula may be rightfully opposed.” 

Czechoslovak precedents sought more absolute and objective tests of the impos- 
sibility of performance in connexion with such cases in working out a combination of 
the so-called ruin doctrine and the clausula rebus sic stantibus. The Czechoslovak 
supreme court declared in 1920 that recovery is excluded when unforeseen circumstances 
occur after the parties have entered into a contract and such circumstances created 
such extraordinary conditions, which entailed such exorbitant rise of prices, that a 
performance at the contract price would seem impossible to any reasonable merchant, 


without causing economic disaster to the debtor. Thus besides the physical impos- 
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certainly have to regard the interested parties as members of an economic 
and social community, and to give relief to individuals only as far as the 
interest of the social order, or the legal order in a social sense, justifies, 
and not in the interest of the unrestricted maintenance of individual rights.** 

After the foregoing attempt to show in general terms the nature of 
the problems which in our opinion require a treatment on the lines alluded 
to above, it is intended to approach the main point of our investigation 
by dissection of a few practical examples, observing the operation of the 
traditional legal propositions and their relation to actual life. In order to 
avoid exaggerated expectations and disappointments, we wish to point out 
that final solutions should not be expected from the present work, the 
merits of which, if any, shall be only to have drawn attention to, or to 
have stressed more than it has been done before, the urgent need of the 
adjustment of existing traditional legal propositions to the requirements 
of life itself. Hereby regard has to be taken to harmonize individual needs 
and demands with the justified interest of other individuals and society 
itself in order to avoid considerable harm to human and social justice by 
rigid application of frozen rules. This adjustment should be made partly 
institutionally with permanent character, partly incidentally by court 
decisions. 

As indicated above, the problems to be treated arise from different 
branches of the law. Among the hundreds of thousands who forcibly 


left their domicile there were many connected with each other 


great variety of contractual and other legal relationships. There were 
contracts of money-lending, of sale of goods, of leases, of employment 





sibility of performance, the conception of an economic impossibility has been created 
and relief given by equity. The same court ruled in 1921 that the great war caused 
such changes in the economic conditions that the pre-war rules often render a satis- 
factory solution impossible. The legislation did not provide for such a radical change 
in the economic order, which exceeded any human foresight. And yet ‘“‘every law has 
to correspond to human feelings, and moral conviction of society, for this is the source from 
which every legal system draws its rules. Legal order is based on moral order.”” S$. 7 
of the Civil Code valid in Czechoslovakia determinates as ultima ratio to which courts 
have to take refuge should the Code be silent: the principles of natural law. 

Other examples of the socialization of the law are the many restrictions imposed 
on the exercise of property and contractual rights, and the rules against what is termed 
in French literature l’abus de droit; e.g., dealings as described in Bradford v. Pickles, 
[1895] A.C. 587 from the principles of which, however, courts have already departed 
very substantially. 

Ihe Swiss Code of 1912 rules in art. 2. that the exercise of one’s right shall be kept 
within the limits of good faith (Treu und Glaube) and, that the obvious abusive exercise 
of one’s right shall find no judicial protection. We do not overlook, however, that the 
determination of the concept of abuse is again left to judicial interpretation where again 
sociological legal thinking can be the only leading factor. 
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concluded in the home country, out of which claims for performance 
or for damages, might be maintained under the domestic law of the new 
domicile of the immigrants under conditions quite different from those 
anticipated at the time of the making of the contracts.‘’ Another 
problem will arise in connexion with multiple obligations in cases in which 
the legal system of the country of the making of the contract, and that of 
the forum, construe the solidarity differently; for example, there are 
countries where no joint rights or liabilities exist, but joint and several 
obligations are assumed in all cases in which Anglo-American law assumes 
joint obligations. 

Quite apart from the province of contractual relations, problems of 
extraordinary importance and delicacy will arise out of domestic relations 
between husband and wife, parents and children, as well as in connexion 
with adoption and legitimation. Only to indicate the problems, it should 
be mentioned that the law of several European countries does not recognize 
in respect of their nationals divorce decrees of foreign courts even though 
parties are domiciled outside the home jurisdiction. Such rule may create 
perplexities in cases of marriages governed by community of property in 
general, or by community of acquisitions attained by anyone of the spouses 
during the legal existence of the marriage. The community of property 
remains in force although the marriage has been dissolved by the foreign 
court of the domicile. And not only a dissolution of the property cannot 
be enforced, but the portion of the participation of one spouse in the 
acquisitions of the other grows still greater. 

Adoption of children is permitted in some legal systems only where 
there are no legal descendants. Should such restriction not exist in the 
immigration land and should the adopted child in the home law possess 
succession rights ab intestate, or even a compulsory portion, then of course 
problems of great difficulty will arise which will be different from the 
normal isolated cases known in private international law. In some countries 
adoption conveys rights of inheritance only as far as the adoption took 
place within those countries. 

There are further problems arising out of the fact, that the great mass 
of people concerned lived before under a system of the law of inheritance 
which does not recognize the unrestricted freedom of wilful testation. 
These legal systems do not content themselves with legislation granting 
equitable relief to testators’ dependents but recognize the institution of 
the compulsory legitimate portions to the benefit of spouses and children, 


“Tamplin v. Anglo Mexican Co., [1916] 2 A.C. 397, per Lord Loreburn; Dick, Kerr 
& Co. v. Metropolitan Water Board, {1918] A.C. 118. 





156 Tue University or Toronto LAw JOURNAL 


sometimes even in favour of parents should there be no children. We 
devote a separate section to these problems. 

It is true that all such problems can also arise apart from immigration, 
In the above introductory part an attempt has been made, however, to 
explain the circumstances which distinguish the problems when they arise 
in tens of thousands of cases. An attempt to explain the importance of 
these mass problems will be made more fully in dealing with the single 
problems subsequently. It might be convenient to start our detailed 
investigations by two examples taken from the field of the law of contract 
and one example arising from matrimonial property rights combined with 
questions of the law of inheritance. 


PERFORMANCE OF CONTRACT DEBTS 


It is proposed to analyse the most uncomplicated relationship between 
a creditor and his debtor originating from a money loan, or from a sale of 
goods on credit contracted in the homeland. Both parties emigrated from 
the same country to the same country, and the creditor claims his money 
actually due, and asks for satisfaction out of the property of his debtor 
held in the immigration land. 

[It is intended to show the possible ways of dealing with this apparently 
simple case. 

The student of the traditional schools of law, devoted to legal justice 
only—no matter whether common-law, or civil-law jurist— will look up 


what his law reports or his code contain in respect of the case in question. 


He will certainly carefully examine first the facts, whether the money loan 


was granted really and in full, whether the goods were delivered, and 
accepted without objections, and in the case of objections whether such 
were justified or not, whether the price was agreed upon, and if not 
whether it was a reasonable one, and whether the debt is due. He will 
deal very carefully with the question of the place of performance, and 
whether there are circumstances which extinguish the debt, or render it 
unenforceable. No doubt he will also investigate whether the claim is 
not a ius realis which according to the nature of the transaction, or by the 
operation of the law, shall be recovered from a certain property item only. 
Should it be found, however, that it is a personal obligation of the debtor— 
a is personalis—there will hardly be any doubt that judgement is to be 
given as to the full amount of the claim.7® 


18See Société des Hotels Le Touquet Paris Plage v. Cummings, [1922] 1 K.B. 451, per 
Atkin L.J., at p. 463: ‘Inasmuch as the obligation to pay to the plaintiffs in France 
Fres 18,035 was a personal obligation the plaintiffs would also have been entitled to 
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After these basic questions, both factual and jural, have been decided, 
there might be some further speculation as to the rate of exchange to be 
applied. It is, however, to be noted that the doubts of courts are habitually 
concerned only with the choice between the official rate of exchange at the 
time of the maturity of the debt, or the official rate of exchange at the time 
of giving judgement.’*® That something other than the official rate of 
exchange can enter into consideration came up as far as we know for the 
first time in the case of Graumann v. Treitel*® but did not influence the 
decision itself. 

It is highly probable that many jurists will ask: what else could have, 
or should have been investigated, or examined in a case like the one in 
question ? 

The sociologically-minded jurist by applying the principle of immediate 
contact with life itself, and using experimental methods, will have to ask 
many further questions as to the facts. No abstract rule will satisfy his 
desire to seek human and social justice, no matter how well established 
these rules might be, and how many times they might have been /aid down, 
and no matter how well the facts of the present case would match the 
facts which represented the basis of the earlier decisions in question. 

Even in cases in which repayment abroad was originally and con- 
tractually agreed upon, the sociologically-minded jurist will have to ask 
further questions as to the facts of this seemingly simple case, and will 
have to consider several humanly and socially relevant views, which to 


sue the defendant in the courts of any country where they found her, provided that the 
municipal law of such country recognized personal obligations contracted outside its 
own territory, as would be the case in most states. The plaintiffs therefore have the 
right to sue the defendant in the English courts to recover the debt of Frcs 18,035 due 
to them in France. Judgment would only be given in the English courts expressed in 
English currency. At what date the rate of exchange must be calculated is a matter 
of controversy, that I need not to deal with now.” 

1°In Di Fernando v. Simon, Smits & Co. Ltd., [1920] 3 K.B. 409. For damages 
caused in Italy and expressed in Italian currency judgement was given by the English 
court in English currency at the official rate of exchange prevailing at the time when 
the breach was committed to the amount of £1,555 while at the rate prevailing when 
judgement was given it would have resulted in an amount of only £780. Reference 
was made to Manners v. Pearson, [1898] 1 Ch. 581, per Lindley M.R. and Vaughan 
Williams L.J. Further authorities: The Volturno, [1921] 2 A.C. 544; Quartier v. Farah, 
(1921) 49 O.L.R. 186; Massachusetts Hospital v. Provincial Insurance Co., (1866) 25 
U.C.Q.B. 613 (C.A.) which accepted the view of the rate of exchange at the time of 
default. In Re McKay; ex parte McCall Co., (1922) 2 C.B.R. 462; 52 O.L.R. 466 rate 
of exchange at the time when payment was due under the contract. Referred to Barry 
v. Van den Hurk, [1920] 2 K.B. 709. 

20(1940] 2 All. E.R. 188. 


11 
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the student of traditional legal justice do not mean very much.** <Accord- 
ing to the principle as advocated by Ehrlich,** and enthusiastically con- 
sented to by Dean Pound, the sociological school will dissect the transaction 
itself, its origin, its economic purpose viewed from the angle oi both 
parties as well as of the society, its effects, and last but not least the 
position of the parties in the old as well as in the new domicile in personal, 
economic, and social respects. It will give its attention even to the smallest 
detail which might give insight into the purely individualistic as well as 
into the social aspects of the case. It will enquire as to whether a specitic 
promise for repayment abroad was made, and when, and under what con- 
ditions. Was it made in the course of a normal business, in a time in 
which neither of the parties could foresee the necessity of emigrating, 
coupled with leaving behind the whole or a substantial part of their 
fortune? Was it at a time in which it could reasonably be expected that 
when the time of maturity would arrive nothing could prevent the debtor 
from using his assets situated in his homeland to pay, or to buy the 
necessary amount of foreign currency necessary to comply with the under- 
taking to pay abroad? If the promisor was forced to emigrate before 
maturity, and before he reasonably could be expected to make arrange- 
ments for the payment abroad, can the humanly- and _ socially-minded 
lawyer close his eyes, and say that the loss has to lie where it fell, an 
the promisee has nothing to do with it, because the yardstick alone govern 
the case? If so, then the debtor can be compelled to hand over to his 
creditor all he possesses—normally a very small percentage of his previous 
fortune, and he will remain destitute, even when his creditor has succeeded 
in transferring an unproportionately higher part of his property. Should 


all the debtor possesses not suffice, he will have to work possibly ior his 


lifetime in order to satisfy his creditor for the balance,** although in his 


*11n order to avoid misunderstandings it seems desirable to anticipate here, that 
suggestions for introducing aspects of not purely legal character, but of moral, human, 
and social nature into court decisions, might cause some resentment among jurists and 
laymen alike. It is, however, assumed that this resentment will not be of a more 
durable nature than every resentment and opposition encountered in the history of all 
branches of science against anything new or seemingly new, not supported by long 
tradition and authority, from Gallilei Galileo backwards and onwards. 

2See notes 4 and 5. 

*3]n discussing this point we have to face the objection that the protection we are 
claiming for debtors does not serve social, but purely individualistic purposes, the saving 
of certain groups of individuals from hardship, and that such hardship is an unavoidable 
consequence of the existing legal system. The only answer which can be offered is 
that the abolishment of slavery also served in the first instance to save certain indi- 
viduals from hardship, which was also only a consequence of an existing legal order, 
and yet nobody will deny the social import of abolishing slavery. 
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former position it would have been easy for him to meet this obligation. 

Without regard to whether or not payment abroad was contractually 
agreed upon, a different view will have to be taken if the debtor was in 
default for a long time before emigrating. There will, however, be 
investigation also into the causes of the delay, and into some other questions, 
for example, was the loan granted for any specific purpose or not? It 
will probably make a difference if the loan had been given for permanent 
investment, which had to be left behind, or for the purchase of certain 
property items which could or actually were brought along by the emigrat- 
ing debtor. Take the case where the loan was given for the production 
of export goods, which were actually exported, and the countervalue 
possibly collected abroad, as happened in several instances known to those 
who have contact with actual life. There are known instances in which 
debtors used the borrowed moneys to acquire foreign currency, or other 
assets abroad. Such cases will justify a treatment different from those in 
which debtors were deprived of the assets acquired by the borrowed money. 
It is probable ‘iat the hairs of many a jurist will stand erect at listening 
to such an opinion, that the recovering by the creditor of the money lent 
shall depend on how the debtor invested the money of his creditor. The 
sociologist will further investigate whether the defaulting debtor had or 
had not reasonable expectation under the circumstances of his business, to 










































































have at hand the means at maturity, which expectation, however, did not 
materialize through no fault of his own. 





It is not suggested that such 
circumstances, especially in themselves, shall have an excusing effect, but 
they might greatly contribute to the understanding of the situation as a 
whole, and might in their complex completeness promote social engineering 
as advocated by Dean Roscoe Pound.** 























Accordingly the sociologist will investigate the particulars of the 
emigration of both parties. It is known that in 1933 and partly in 1934 
emigration from Germany was possible with licence to take along one’s 
whole property, against payment of a special tax amounting to 25 per cent, 
and later a somewhat higher percentage. 





























Suppose the debtor made use 
of such opportunity, and is now in possession of 75 per cent of all he 








possessed before, while his creditor was forced to leave the country at 


















In Interpretation of Legal History, at pp. 152-3. Thinking of interests, claims, 
demands, not of rights; of what we have to secure or satisfy, thinking in terms of legal 
order, —not in terms of law, but as process for adjusting relations or harmonizing and 
reconciling specific claims and demands, not harmonizing the rules as an abstract 
system. The final goal being designed as seeking reasonable and just solutions of 
individual cases where the last generation was content with the abstract justice of 
abstract rules. 
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a later stage when only the export of 10 marks was allowed. Can the 
judge come to the same result in this case as in a case in which the roles 
were exchanged, and a beatus possidens creditor is claiming on a debtor 
impoverished through no fault of his own. Could the social conscientious- 
ness of a judge be satisfied in giving the same judgement in both cases? 

The student of the traditional schools of law will probably say: there 
is only one justice, and accordingly only one legal proposition of general 
application as to poor and rich alike; the equality of all men before the 
judge being a highly appreciated achievement of immeasurable ideal 
value.** It might be added to this that, after all, the judge decides only 
the legal aspects of the litigation, and is neither concerned with the 
enforcement of judgements nor with the question whether the creditor 
will be able to recover out of the very restricted funds of his debtor. 
The sociologist will say that it is not in the interest of society to achieve 
complete satisfaction of the claims of one party by complete destruction 
of the welfare of the other party. Social engineering will have to take 
action in order to satisfy interests “from a not well-stocked store” as far 
as possible, even if not to their full extent. Should a judgement as to 
the full amount be given into the hands of a well-to-do creditor against 
a poor debtor under the conditions indicated above, a modern slavery 
would be instituted whereby the debtor might find himself in a position, 
perhaps not much better than if he had not emigrated. 

Therefore the sociologist will investigate the present living conditions 
of both parties, and even their future prospects as far as those can fairly 
and reasonably be estimated. The age, the state of health, the working 
capacity, the kind of trade or profession in which the parties are trained, 
and the prospects they have of obtaining a new position are all circum- 
stances which will be of great interest to the sociologist who, however, 
will never base his judgement upon such facts alone. Nevertheless the 
possession of a certain amount of money by a debtor who is thirty-five, 
and healthy, and has a profession which can be followed lucratively even 
in the new country, will impress the judge in a manner different from a 
situation where the same amount of money is in the hands of another 
immigrant debtor who is sixty-five, and sick, and has no possibility of 


taking up any profession. In order to avoid superficial criticism it shall be 


pointed out that the protection suggested with regard to age, health, and 


Such ideology was the basis of the French Civil Code of 1804 where every deviation 
from the rules laid down by legislation was strictly prohibited and penalized. As to 
this question in detail, also in connexion with the Austrian Code of 1811, the German 
Code of 1896, and the Swiss Civil Code of 1912, see the article of the present author, in 
5 University of Toronto Law Journal(1943), at pp. 148-60. 
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state of financial means in migration cases as contrasted with normal cases, 
is based on the forcible deprivation of the victims of the means destined to 
satisfy the claims in question. Where the debtor in spite of emigration is 
left in possession of a certain amount of means it will be a task of utmost 
delicacy for the court to determine whether and to what extent protection 
shall be extended.*° 

Last but not least, the question of the rate of exchange yields ample 
opportunity to keep in touch with life itself. It has been mentioned above 
within what narrow limits the consideration of courts used to move in 
this respect. The details of this particular problem are best explained 
in the light of the recent case of Graumann v. Treitel mentioned above, in 
which the king’s bench of the high court of justice of England gave judge- 
ment for an amount due to the plaintiff, and which was to be paid by the 
defendant in September, 1938, in marks in Berlin. The court stated that 
at the time of maturity the official rate of exchange was approximately 
twelve marks to the pound, while the defendant could have bought at the 
time on the London market marks at a rate of about thirty-six marks 
to the pound; further, that it would have been a good discharge if the 


**We expect to be asked why such circumstances shall have influence over migration 
cases only; where in normal cases having nothing to do with migration a sixty-five-year 
old and sick man is also in a position different from that of a young man capable of 
working. To this it will suffice to say that we do not advocate protection for debtors 
with regard to their age in general, unless the loss of their financial capacity to meet 
their obligations is solely due to their enforced emigration and deprivation of their 
fortune, which fact essentially distinguishes the cases mentioned above. 

The fact that the same set of facts can be the base of different judicial decisions 
because of more or less individual circumstances is not new. It was already mentioned 
by one of the Roman jurists, we think it was Celsus, describing the following example: 
By a valid testament, a Roman house and garden was devised to a person who 
made costly improvements and enlargements, partly necessaries, and partly purely 
luxurious (frescos, marble bath establishments, etc.). After all these had been finished, 
another testament was discovered of later date, and undoubted validity, changing the 
devise, giving this property to another devisee, who having a much smaller family would 
never have enlarged the house, and being in much more modest financial situation would 
never have made the luxurious investments. The Roman writer explains that if dealt 
with purely according to the rules governing the situation of bonae fidei possessor in 
terms of necessary and useful improvements and the ius tollendi, the decision will not 
result in all cases in solutions satisfying one’s sense of justice. The conception of 
impensae utiles might vary according to the number of the children of the bonae fidei 
possessor on the one side, and the legal owner on the other side, and their financial and 
social position compared with each other. The decision, therefore, upon the same set 
of objective facts may be different with regard to the purely personal conditions of the 
parties involved. 

From a modern point of view it might be added that revision of the judgement 
could be reserved for the case of changing conditions, as known in various legal systems 
in connexion with alimonies, etc. 
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defendant had bought such marks and paid them over to the plaintiff.2* The 
computation shows that the mark-obligation converted at the official rate 
ot exchange into English currency equals £6,799, while converted at the 
rate actually current on the London market it would have equalled only 
about £2,266. The judgement points out that this question caused some 
doubt to the court, but nevertheless judgement was given for the higher 
amount, because it was found that a deviation from a well-established rule 
seemed not to be justified. So far we have shown the result of the 
court proceeding—the legal justice. 

Now it shall be permitted to show the living law in its operation in 
the same case. After judgement has been given plaintiff accepted in full 
settlement of his claim approximately one-third of the judgement amount 
without any appeal having been made. This is a fact! Why did the 
plaintiff act in this way? Because he felt that the official rate of exchange 
as a measurement for the amount of his claim—although embodied in a 
legal proposition—does not correspond with the living law, which in the 
terms of Ehrlich seems to have overtaken and grown away from the legal 
proposition** and because the whole law is not contained in the legal 
propositions.*® 

Close observation of life as advocated by the sociological school will 
show that upon an express or tacit understanding of governmental banks 
the official rates of exchangé of most of the European currencies were 
maintained at the same level as applied in the official transactions, even 


though the value of some of those currencies deteriorated substantially, 
and was moving around the market value referred to in Graumann v. 
Treitel per Atkinson J. at p. 200 of the quoted law report. It does not 
need to be discussed here whether the reason of such deviation between 


official rates of exchange and market value was an actual deterioration, 
1.e., a devaluation, or the technical consequence of the fact that some states 
abolished free trade in foreign currencies, and strangled transactions 
requiring foreign currency which could be acquired with the consent of 
the governmental bank only. For the present purpose the fact is sufficient 
that the price of different Central European currencies dropped on the 
London market to about one-third of the official rate. The attitude of the 
plaintiff in the above case may well be explained in the way that life accepted 
the rule, that under conditions such as emigration, origin of the claim from 
a partnership, living conditions, and financial position of parties, possibly 


27The court refers to Société des Hétels Le Touquet Paris; Plage v. Cummings, [1922] 


1 K.B. 451; further to Dicey'’s Conflict of Laws (ed. 5), at p. 730. 
*8Principles, at p. 488. 2°Tbid., at p. 487. 
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age and future prospects, etc.—the money value of a debt has to be com- 
puted according to the free market, and not as prescribed by legal 
proposition which pays no attention to life itself. Living law grew away 
from the rule of law, and the living law*® impressed the plaintiff more 
than the traditional rule, although the latter would have secured him 
greater financial benefits.*! 

But the requirement of observation of actual life might even lead, in 
respect of the present case, to another very enlightening discovery. The 
governmental banks of the respective Central European countries them- 
selves created, beside the official evaluation and hypocritically maintained 
official rates, a second lower evaluation of their own currency. It would 
lead too far, and would exceed the purpose of this work, to expound 
this topic, but this much shall be said, that for certain foreign payments 
currencies were released against additional charges, which practice con- 
tributed largely to raise the price of the so-called high-standing currencies 
to double or more of their official rate. Especially was this the practice 
when governmental banks in exceptional cases released to would-be- 
emigrants foreign currencies, in exchange for moneys they had to leave 
behind, or in similar cases for the proceeds of property which they have 
sold. Those who are familiar with these particulars will find that the 
market value referred to in Graumann vy. Treitel was not one which would 
have shocked anyone who at that time was anxious to exchange marks 
for English pounds, and was probably more favourable than applied in 
many a transaction completed in actual life. 








‘°The last chapter of Ehrlich’s frequently quoted work deals with “The Study 
of the Living Law”’ from which we quote one sentence which might have been modelled 
after the intimate history of Graumann v. Treitel. He says at p. 498: ‘‘The sociological 
school of law ... must observe the distinction between the law that is enforced by the 
courts and the living law. The entire valid contents of the document is law, that is 
enforced by the courts (i.e., norm for decision) ... but is living law, only in so far as 
the parties habitually insist upon it.” He therefore concludes that the standard accord- 
ing to which legal propositions have to be tested is actual life. 

The abyss existing in some cases between legal proposition and living law is shown 
by an example taken from the legal order of some central European countries where 
after the great war the rule was that the post-war currency is equal to the pre-war 
currency which was axiomatically expressed by the principle ‘‘a franc remains a franc”’ 
and ‘‘a crown remains a crown.” This principle if strictly maintained would have meant 
the absolute and rigid enforcing of pre-war contracts, annuities, alimonies, etc., and we 
see that in spite of such enactments the judicial decisions take another course, and follow 
more the living law than the legal proposition in reconciling contrasting interests. See 
note 15 of this article. 
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II, LimiratTion oF AcTIONS IN Respect oF CoNtTRACT DEBTS 


It is again proposed to analyse the most uncomplicated case of a 
creditor and his debtor arising out of a money loan, or a sale of goods on 
credit as we have done in section I. The query in the former section was 
how to perform the obligation; here it will be whether to perform at all, 
because of the lapse of a certain time causing extinction, or unenforceability 
of the claim as the case may be. It is again assumed that the parties to 
the legal relationship emigrated to countries where prescription and limita- 
tion of actions as to claims in question are governed by different rules 
than in the country where the obligation was contracted. This may be 
the case not only as to the length of time required, but also as 
legal effects of the lapse of time. The deviations in the rules of law 
may concern both the domestic rules, and the rules of conflicts of law, or 
only one of these. 

It can be said again that the student of the traditional schools oi 
law, devoted to legal justice only—no matter whether common-law, or 
civil-law jurist—will look up what his law reports or his code contain 
in respect of the case in question. He will probably find no great 
difficulties in solving the problem in his own way. He will grasp.a few 
rules from his rich armoury referring to the lex fori, the lex loci contractus, 
and lex domicilii and to the question whether in the special case the lapse 
of time results in the extinction, or only in the unenforceability of the 
claim whereby, of course, the question may be solved differently in the 
country where the debt arose and became due, and in the country where 
action is brought.** The rule of the English law is that, should the claim 
become extinct by the lapse of a certain time according to the law of the 
locus contractus, then this is to be applied even at the forum, because it 
is a rule of substantive law. Should, however, the claim itself not become 
extinct, but only be rendered unenforceable, then the lex fori governs, 
because in this case the question of limitation concerns only the procedure. 

Cheshire** sums up the principles which according to his wording 
unfortunately represent the view of English law thus: 

An English Statute of Limitations is a good plea to an action brought in England 


notwithstanding, that the action is still maintainable according to the proper law 


the transaction ;*4 


In Wilson v. Demers, (1870) 14 The Lower Canada Jurist 317, the court of appeal 
of the province of Quebec explains in a highly scholarly manner the eight different 
systems of dealing with this problem, which were in use in different states and different 
times. 


Private International Law (ed. 2, Oxford, 1938), at p. 638. 
“British Linen Co. v. Drummond, (1830) 10 B. & C. 903; Donn v. Lippman, 
(1837 5 Cl & F, 1. 
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Che fact, that an action is barred by lapse of time according to the proper law 
of the transaction is not a bar to an action in England ;%5 
If the lapse of time according to foreign statutes not only bar the remedy but 
extinguish altogether the claim or cause of action, then English courts are prepared 
to give effect to the proper law of the transaction.*® 


The same were the basic principles of American law, but doubts appeared 
very early. A dictum of Mr. Justice Story in Leroy v. Crowninshield™ gave 
expression to the view that the limitation rule was substantive law, but 
nevertheless he deferred to the settled authority.*® The situation now is 
such that many of the states of the United States have statutory rules 
according to which suit shall not be brought in their jurisdiction if the 
period of limitation according to the proper law of the transaction has 
expired, although the lex fort contains a longer limitation period. If, 
however, the law which creates a right, states a period within which claims 
shall be maintained, courts are inclined to permit suits, although periods 
stated by the lex fort are shorter, and have already elapsed; and refuse 
to permit suits in the case where the periods stated by the lex fori are 
longer. Examples of this are statutes concerning damages in connexion 
with fatal accidents. 

The American Restatement maintains the distinction between extinctive, 
and not extinctive limitation, declaring the first as a rule of substantive 
law and governed by the proper law of the transaction, and declaring the 
latter as a rule of the law of procedure, and governed by the /ex fori. 

In the common-law provinces of Canada with the exception of British 
Columbia, the basic principles apply as summed up by Cheshire. The 
influence of the above-mentioned American statutory rules can be found 
in the Revised Statutes of British Columbia, c. 159, s. 55, which says: 
“if a cause of action arose outside the jurisdiction and the defendant was 
then a resident in the jurisdiction in which it arose no action can be 
brought in British Columbia if it is barred by the Limitation Act of such 


¢ 
’ 


other jurisdiction.”* 





% Harris v. Quine, (1869) L.R. 4 Q.B. 653; Huber v. Steiner, (1835) 2 Bing N.C. 202. 
In the first of these cases this principle applied although the foreign court had previously 
declared the action to be barred. 

% Harris v. Quine, supra; and Beckford v. Wade, (1805) 17 Ves. jun. 87. 

37(1820) 2 Mason 151. 

388Compare: Carter v. Adamson, (1860) 21 Ark. 287; Byrne v. Crowninshield, (1820) 
17 Mass 55; Wood & Selick v. Compagnie Generale Transatlantique, (1930) 43 F /2nd/941. 

39 North v. Fisher, (1884) 6. O.L.R. 206.; Quaker Oats v. Denis, (1915) 8 W.W.R. 877; 
Bondholders Securities Corp. v. Manville, [1933] 3 W.W.R. 1; Carvell v. Wallace, (1873) 
9 N.S.R. 165; Brysan v. Graham, (1848) 3 N.S.R. 271; Johnston v. Johnston, (1875) 
10 N.S.R. 128 (C.A.). 
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For the present purposes it is immaterial to expound fully the cor- 
responding rules of other legal systems. It should suffice to allude briefly 
to the doctrine originating from the Postglossatores saying precriptio 
pertinet ad decisionem litis, non ad ordinationem causae which influenced 
most of the continental systems considering rules of limitation of action as 
substantive, and not as procedural. Therefore the limitation rules of the 
proper law of the transaction are held to govern in most European 
countries.*° 

All the above-quoted rules and doctrines have to be reconsidered by 
sociological jurisprudence in quest of solutions which ought to comply not 
only with well-established rules, but also with human and social justice. 
It is not suggested that the migration cases alone testify that some of 
the legal rules do not satisfy the sense of human justice. Should any 
evidence be needed, the regret expressed by a high judge that he was 
bound by a settled rule, and the characterization of those rules as 
unfortunate by Cheshire, and the deviations from these rules by numerous 
United States statutes, supply an amplitude of evidence. Nevertheless it 
is the migration movement, the close observation of which brings home 
the fact in question more vividly to the jurist who wishes to look below 
the surface rather than to apply rules with blindfolded eyes merely because 
they were laid down long ago, or are well established. 

Creditors and debtors leave their domicile even without migration 
movement, but under different conditions. Even though a creditor has 
transferred his domicile to a foreign country he normally had a possibility 
of suing his debtor in the home country, and the debtor who had emigrated 
could regularly be sued at the locus contractus, or solutionis, or in some 
legal systems at a place where he is possessed of a certain amount of 
property, or of property at all. During the present migration movement, 
however, creditors and debtors alike had to leave their domicile without 
retaining any possibility of invoking the jurisdiction of the forum contractus, 
or solutionis, and being confined exclusively to the jurisdiction of the new 


domicile. The law of this domicile might contain a longer limitation period, 
and the creditor whose action was already barred by the home law will 


realize that an unexpected benefit he is receiving from the new home is the 
revival of his claim, which he himself had regarded as unenforceable. 
Greater than his pleasant surprise will be the consternation of his debtor 
who thought that he was relieved from this obligation after his creditor 
allowed the legal period to lapse, and will now be exposed to attacks from 
which he felt completely safe. The cruelty of the rule is the clearer when 


‘Following the teaching of Savigny and Waechter, see infra. 
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we keep in mind that an attack at home would have found him in possession 
of his financial means, and probably in his profitable profession, and in the 
possession of his evidential material, which latter he probably destroyed, 
relying on the acquired prescription or limitation of action. 

The roles might be exchanged, but the hardship on the one side, and 
the unexpected advantage on the other, will be no smaller should the 
limitation period in the new home be shorter. The debtor will suddenly 
and unexpectedly be relieved from an obligation and the creditor—who at 
home for reasons of courtesy, or other reasons, did not sue in the correct 
belief that a loss of any rights is far away—will have to bear the brunt. 
In all these cases the benefits are completely undeserved, and the dis- 
advantages fully unequitable. A malicious fate will often enhance these 
hardships by reviving debts to the disadvantage of debtors who did not 
succeed in exporting large portions of their property, and by benefiting 
creditors who succeeded in that respect, or by rendering unenforceable 
claims of poor creditors against well-to-do debtors. 

By now an attempt has been made to demonstrate the problem and its 
human as well as its social aspects in general terms. In order to show 
the practical effects and the operation of the rules in actual life, a few 
examples shall be given. 

In Czechoslovakia two systems of private law governed—viz., in 
Bohemia and Moravia the Austrian Civil Code, and in Slovakia the Hun- 


garian customary law, both with certain adaptations. In the code governing 


in Bohemia and Moravia, there were different limitation periods according 
to the different nature of claims. So, for example, on claims for goods 
sold or services rendered, in Bohemia or Moravia a three years’ limitation 
period was in force, while in Slovakia a uniform thirty-two years’ limitation 
period applied to all claims without distinction.*! 

Analysing the case of buyer and seller, principle and agent, master and 
servant coming from Bohemia to a common-law country after the three 
years’ limitation period stated in the Bohemian law had elapsed, the 
debtors were fully aware that the claims had become unenforceable by 
limitation of actions, and now they realize with astonishment that they 
are suddenly newly exposed to attacks. 


‘In France and Germany claims for goods delivered by traders to non-traders are 
subject to a limitation period of two years; in Switzerland, five years; if delivered to 
traders then in Germany four years, in France and Switzerland within the general 
limitation period of thirty and ten years respectively; in Bohemia and Austria whether 
delivered to traders or non-traders within three years. Fees for legal services are subject 
to a limitation of three years in Bohemia and Austria, and two years in the other coun- 
tries mentioned, with certain deviations as to unfinished cases especially in France 

five years). 
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On the other hand, when the same contractual parties came from 
Slovakia to a common-law country, after seven years had elapsed from the 
maturity of the debt, and where the creditor of those relationships could 
reasonably assume that the loss of his rights by limitations is still twenty- 
five years away, the creditor now suddenly realizes that the claim had 
become unenforceable by a lapse of six years, i.e., one year prior to their 
entering the immigration land. The operation of the legal proposition 
actual life thus shows that legal justice depends in this case merely and 
completely upon whether the parties happened to come from Bohemia or 
from Slovakia. Such a trivial fact will decide, and under otherwise com- 
pletely identical factual circumstances whether a lucky debtor and a grieved 
creditor—or a lucky creditor and a grieved debtor—will have an oppor- 
tunity to reflect over the lack of conformity between legal and human, 
i.e., social justice. And no one of the parties had any possibility of taking 
precautionary measures. 

The length of time required for the limitation of actions is only one 
of the different aspects. The other not less important ones are the inter- 
ruption** and suspension, renouncement, the effect in respect of accessory 
obligations, which are differently regulated in different legal systems. 
In order to measure the degree of hardship, one has to keep in mind that 
the debtor relying on the well-acquired prescription, or limitation of action, 
might have with full right destroyed all his documents needed for an effec- 
tive defence, further that witnesses might have remained in the home 
country, or might have emigrated to different perhaps unknown countries. 
And the creditor might be in no better position. It may be that at home, 


relying on the thirty-two years’ limitation, he did not think to take along 


the documents relating to this claim, and coming here after five years and 


a half from maturity he realizes that he has to sue immediately, otherwise 
his claim becomes unenforceable. But having no evidential material he 
might lose his case, and returning to the home country after a few more 
years he will encounter the exceptio rei indicatae based upon the judgement 
of the immigration country. To this might be added that the debtor in the 
meantime might dispose of his property owned in the immigration land, 


and find nothing after years in the homeland. This is the picture we find 


"See Quaker Oats Co. v. Denis, (1915) 8 W.W.R. 877. Defendant a resident of 
Quebec made an assignment there for the benefit of his creditors, The assignee (curator 
paid a dividend to plaintiffs who subsequently brought action in Alberta where the 
curator was added as co-defendant. Six years elapsed before bringing action, and 
although the dividend payment interrupted the limitation period in Quebec law, it did 
not in the law of Alberta. Referred to Rutledge v. U.S. Savings & Loan Co., 37 S.C.R. 
546 
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by close observation of life itself, not contenting ourselves with the existence 
of a settled rule. 

It is, on the other hand, much easier to state that an existing rule or 
legal proposition is unsatisfactory than to suggest a better one. We may 
feel that a certain solution is unjust, unfair, and leaves behind a feeling 
of dissatisfaction, without being able to construe a method of harmonizing 
conflicting interests and to give an adequate scientific justification for it, 
and to co-ordinate it with the basic principles of the respective legal 
system. Harmonizing interests, both individual and social, harmonizing 
rules of law contained both in legal propositions and in living law, this is 
the many-pronged task of judicial and legislative function in the light of 
sociological legal thinking. The fact that a task is a difficult one can never 
be a justification for ignoring it. It is rather a good reason to work the 
harder, studying, searching, discussing all available historical, social, 
economic, and strictly legal views, and above all collecting materials suit- 
able for comparative study. The comparative method offers itself readily 
and can hardly be neglected in any activity of a kind which in French 
legal literature is called politique juridique. 

In the Civil Code of the Province of Quebec, art. 2190,** s.s. 1, seems 
to solve the problem of the immigrant debtor who has already acquired 
a complete prescription in his original domicile. It is to be mentioned that 
the French legal terminology, and accordingly the Quebec Code, has for 
both conceptions—viz., for the extinctive prescription and for the limitation 
of actions—only one common term of art: prescription. This solution can 
be regarded as sound. First, it respects vested rights which is a basic 
proposition of all civilized legal thinking. The creditor who allowed to 
lapse the period of time prescribed by the law of the original domicile gave 


by this act the implicit reassurance to his debtor that he renounces definitely 


the possibility of enforcing his claim. This reassurance is implemented by 
legal consequences. It must contradict all that can be called justice, to 


‘Art. 2190. As regards movable property and personal actions, even in matters 
ot bills of exchange and promissory notes and commercial matters in general, one or more 
ot the following prescriptions may be invoked: 

(1) Any prescription entirely acquired under a foreign law, when the cause of action 
lid not arise or the debt was not stipulated to be paid in Lower Canada, and such pre- 
scription has been so acquired before the possessor or the debtor had his domicile therein; 

2) Any prescription entirely acquired in Lower Canada, reckoning from the date 
of maturity of the obligation, when the cause of action arose or the debt was stipulated 
to be paid therein, or the debtor had his domicile therein at the time of such maturity; 
ind in other cases from the time when the debtor or possessor becomes domiciled therein; 

3) Any prescription resulting from the lapse of successive periods in the cases of 

two preceding paragraphs, when the first period elapsed under the foreign law. 
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deprive the debtor subsequently of the legal consequences, and this in 
the name of a procedural rule. Secondly, the creditor knowing the law 
under which he contracted, could calculate, and had to calculate, with 
the obvious consequences of his non-acting. He does not suffer any detri- 
ment by maintaining that state of affairs which he himself created by his 
free will in giving up his right to enforce. Therefore it does not mean 
hardship to him not to allow a revival of his right for the reason alone 
that his debtor emigrated, and not only that, but was forced to emigrate 
contrary to his own will and was forced to leave behind the fruits of a life- 
long assiduous work. There is no conceivable connexion between cause 
and consequence. 

The rule of s.s. 3 of the said article is concerned with the case we are 
interested in, viz., when a part of the period required by the law of the 
original domicile elapsed before the immigration, but not the entire period. 
This rule is far from being clear as recognized by Mignault,** and as sharply 
criticized by Johnson.*® 

Mignault offers two interpretations for the legal proposition. ‘The first 
is to take as much time as elapsed during the foreign domicile, and consecu- 
tively as much during the new domicile, as necessary to complete the period 
required by the law of the forum. The second interpretation suggests that 
such a fraction of the period required by Quebec law be regarded as elapsed, 
which fraction of the period required by the foreign law has actually elapsed 
in the foreign domicile. He gives the following example. Should the law 
of the original domicile prescribe a six years’ period for the limitation of 
actions in respect of bills of exchange, and should half of this period have 
elapsed before the debtor took up domicile in Quebec, then half of the 
period required by Quebec law will be regarded as elapsed. Because of 
Quebec law requiring five years in the special case a further two and a half 
years will be required, so that on the whole in such a case the limitation 
period will amount to five and one-half years. Mignault regards this second 
explanation as the more plausible one. 

It is not for us to state whether this, or what other explanation, conforms 


“P. B. Mignault, Le droit civil canadien (Montreal, 1916), tome IX. 
®“W.S. Johnson in 4 University of Toronto Law Journal (1941), at p. 130, declares 
the situation to be untenable and advocates simple and clear solutions—either the 


absolute reign of Quebec law, or the absolute application of the proper law of the trans- 
action. The first suggestion would bring Quebec law in line with English and American 
law and the law of the eight common-law provinces of Canada. The second suggestion 
he says, would be based on justice and theory, because “it is not a matter of stringent 
international public policy, that a foreign incurred debt must be barred by the lex fori 
because of its shorter term, and a right be thus left without remedy; or that a continued 


life must be given by the lex fori to a debt no longer exigible under its foreign law.”’ 





id 


ls 
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to the actual policy followed by the Code, nor which complies with the 
requirements of actual life. From our point of view it shows only that there 
are different possible views, and that the problem is one that requires 
more than routine application of the old rule, according to which limitation 
is a matter of procedure regardless of whether the ensuing result satisfies 
a sound sense of justice, or ceterum censeo...he who is just unfortunate 
enough to come under the operation of the rule...delendam esse. 

The continental European jurisprudence is much influenced by the 
teaching of Savigny advocating the view of the postglossatores, that limita- 
tion rules are a part of substantive law. He stresses not only the reasons 
of principle which were pointed out by the Romans, but the purely practical 
view that the wilfulness of the debtor cannot be relied upon to shorten 
the limitation period by transferring his domicile to a place where a shorter 
period governs, nor the wilfulness of the creditor to choose between several 
equally competent jurisdictions that which is most convenient for him. 
All this can be excluded by regarding the limitation rule as substantive 
law. The same view is upheld by Waechter. 

The Swiss, German, Austrian, and Czechoslovak law follows Savigny. 
In French jurisprudence the question is litigious, because the Code is 
silent. There are court decisions according to which the proper law of the 
transaction governs, and others for the /ex fori, and still others for the 
domicile of the debtor. 

Ontario law follows the traditional English rule*® but not without being 
challenged by high authorities. Dean John D. Falconbridge does not regard 
it justifiable to characterize a statutory provision as procedural merely 
because it uses the expression “no action shall be brought.’’*” 

The examples taken from actual life itself support this scientific convic- 
tion. The close observer of life knows that very many such cases exist even 
though they do not come before the courts. But as Ehrlich stated correctly,** 
only ‘‘a tiny bit of real life is brought before the courts ...and those cases 
which are litigated may show distorted features, quite different from, and 
strange to the same relation when it is in repose.” 

In the given case this observation leads to a result which is adverse to 
the legal proposition as accepted in the main part of the common-law 
countries, but coincides with the rule as introduced by single states of the 


United States and as advocated even for other states by jurists of the 
highest esteem. 


“North v. Fisher, (1884) 6 O.R. 206; Fowler v. Vail, 27 U.C.C.P. 417: Bowes v. 
American Rly. Express Co., 26 O.W.N. 290. 

"Banking and Bills of Exchange (ed. 5, 1935), at pp. 867, 906. 

*’Principles, at p. 495. 
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A legal proposition which is contrary to the requirement of actual 
life, and is apt to create situations which can hardly be regarded otherwise 
than as contrary to human and social justice, cannot be recognized as 
sound. Nothing can be found to justify such rule, except a long period of 
being well established: no intrinsic convincing force, no proofs for its satis- 
factory operation, no basis for the reasonable assumption that any other 
solution would insult the healthy sense of justice of time and place. 

This section may well be closed with Ehrlich’s words: “The great never 
ending task of juristic science is to resolve the conflict between the changing 
demands of life and the words of the established law.’’** 


III. Marrimoniat Property RicGuts (MATRIMONIAL REGIME) AND 
SUCCESSION 


(1) We distinguish between legal and contractual matrimonial régime. 
The legal rules of matrimonial property rights are, as far as we know, 
in all modern legal systems of facultative nature. They operate only in 
the absence of marriage contracts or settlements. If such exist the legal 
rules can be deviated from. 

The French Civil Code speaks*®® of choosing between the system of 
community of goods and the dotal system, whereby even the combination 
of “société d’acquéts” and the dotal system is permitted.®' In case the 
parties choose the system of community, this can be varied in the marriage 
contract to be made before the marriage by the modifications principales 
enumerated in the Code, which enumeration, however, is not a restrictive 
one. Within the limits of bonnes maeurs and the ordre légal des successions 
almost any modification is permitted** save the rights of inheritance of 
children of a previous marriage.”* 

The Swiss Civil Code™ declares that the parties in making a marriage 
contract have a choice only between the matrimonial régimes described it 
detail in the Code itself. 

The Austrian Civil Code, as well as the Czechoslovakian, which follows 
the pattern of the former, is based upon the separation of property between 
the spouses, whereas the Hungarian customary law is based on the one side 
upon the community of all earnings achieved during the marriage and all 
property acquired in a non-gratuitous way, and on the other side upon 


separation of the pre-marriage property of the spouses, and of what they 


acquire during the marriage gratuitously, for example, by way of inheritance 
or donation. 


T 


Thid., at p. 402 Art. 1387-1390 
Art. 1391 and chaps. 2 and 3 of title 5. Art. 1098 and 1527(3). 
MArt. 158] ‘Art. 179(2 
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The Austrian, Hungarian, and Czechoslovakian systems, however, give 
to the spouses complete contractual freedom to deviate from the rules 
governing in the absence of a contract, imposing upon the parties such re- 
strictions only which follow from taking regard to the sanctity of the in- 
stitution of marriage, and to public policy and good morals. 

Most of the European legal systems require the notarial form for 
marriage contracts. 

There are great variations in the different systems as far as the time of 
making such contracts is concerned. The French Code,®* similarly to that 
of the province of Quebec™ and to the Dutch Civil Code™’ and to the Italian 
Code,** expressly restricts the right of making marriage contracts to the 
time before the solemnization of the marriage, and prohibits any later 
change of a régime accepted, whether it be a legal or a contractual régime. 
Other systems permit making marriage contracts any time during the 
existence of the marriage; as well as alterations of the contracts previously 
made, and adopting a different régime.”® 

In English law no particular formalities are required. As to the time of 
the making, and as to all other requirements, marriage contracts and 
settlements are subject to the general rules concerning contracts. 

With regard to the close connexion with the matrimonial régime, the 
donations between spouses have to be mentioned. The strictest is the rule of 
the Quebec Civil Code™ prohibiting any benefit inter vivos between husband 
and wife after the solemnization of the marriage except life insurance 
within the limits of a special statute. Donations made before the marriage 
in correct form remain valid. The above-mentioned prohibition is contained 
in Italian law too, and seems to originate from Roman law. 

The system of France is different. There is no rule prohibiting donations 
during the marriage, which are restricted only with regard to children of 
the donor®?; on the other hand, donations made by spouses during the 
marriage are revocable at any time. After the devolution of the estate even 
pre-nuptial donations are to be reduced to the amount of the quotité dispo- 
nible which varies according to the number of the children if any, leaving 
to them the portion reservée. 

The deviation between the law of France and that of Quebec is among 
other causes due to the deviation in the law of succession of the two systems ; 


"Art. 1394-1395. 57Art. 202, 204. 

*Art. 1264. 58Art. 1385. 

‘Swiss Civil Code, ss. 179, 180, 181; the Austrian Statute of July 25, 1871, R.G. Bl, 
76, s. 17 followed also in Czechoslovakia and Hungary. 


Art, 1265. Art. 1090 and 1094. 


1° 
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the former instituting the system of compulsory legitimate portions (ré- 
serves) and reducing donations which curtail such réserves; the latter 
prohibiting donations inter vivos between spouses in general, although 
giving no protection against donations of present and future property by 
marriage contract before the marriage"* and by leaving completely open 
the field of donations mortem causa. 

Most of the European systems not mentioned here protect successors 
belonging to certain degrees of relationship as well as creditors against 
excessive donations, no matter whether made in favour of strangers or of 
spouses, no matter whether made before or after the marriage, but do not 
prohibit donations between spouses in general. 

(2) It seems proper to outline briefly the problems arising out of the 
described matrimonial property relations on which our attention is focussed, 
leaving aside other problems immaterial for our present purposes: 

(a) Which is the proper law governing property rights between 
husband and wife? Does it follow the citizenship or the domicile of the 
husband ? 

(b) Is this governing law subject to changes in case of a subsequent 
change of the domicile or of the citizenship? 

(c) Should the changeability of the proper law be recognized? Shall 
such change affect all property or only that acquired after the change 
occurred ? 

(d) Is the real and personal property subject to the same proper law 
and to the same changes of the proper law, or does the /ex rei sitae 
to the former ? 

(e) How does the existence of a pre-marriage contract affect 
solutions to (c) and (d)? 

(f) Is there any deviation justified in solving the above problems ac- 
cording to whether the change of domicile is a voluntary or an enforced act? 

(g) Do the traditional rules of domestic and private international law 


enable us to do justice in any case, particularly in cases arising out of an 


enforced mass-migration; or is it necessary to adapt these rules and to 


make them flexible enough to meet the particular facts of each case, 
weighing and measuring the claims and the demands of the individuals 
and their vested rights in the sense of social justice which could not be 
achieved by the traditional rules ? 

(h) With regard to the close connexion between matrimonial régime 
and succession rights, we wish to throw a hasty glance at least to the 
following question of the law of inheritance 


Can the change of domicile in general and the enforced change of 


Art. 1257 
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domicile in particular eliminate, abolish, or blot out rights of succession 
as to compulsory legitimate portions due to the wife and to children or 
legitimate compulsory life interests to wives, according to the law of the 
country from which they were expelled against their will? Can, therefore, 
the traditional principle be maintained which governs in most states, that 
the beneficial distribution of the estate is invariably governed by the law of 
the domicile of the deceased at the time of his death ? 

(3) When husband and wife are living in the same country, the prob- 
lems of their personal and property rights are matters of domestic law. 
In many of those cases the application of some foreign law seems necessary 
whereby they appear technically as cases of private international law, which 
we regard as erroneous. Nevertheless, answering the questions enumerated 
in the foregoing paragraph requires an analysis of at least a part of the 
traditional rules of the private international as well as of the domestic law 
in question. An exhaustive treatment of all the rules with all entanglements 
is, however, not required in order to prove the thesis of this work. 

(a) In English law as regards immovables in the absence of marriage 
contracts or settlements, the le. loci rei sitae is referred to by Halsbury™ as 
prevailing. It is, however, recognized that where marriage in the absence 
of contract operates to create a community of property between the spouses, 
immovables become tpso facto part of the nuptial property, whereby changes 
of domicile are of no effect. 

Dicey** admits the operation of another law than that of the situs as to 
immovables only in case of the existence of marriage contracts or settle- 
ments, in which case the proper law of the contract governs, even though 
not necessarily the law of the country where the immovable is situated. 
Whether he extends this to implied contracts and to tacit conventions is 
not stated. 

Westlake®® after expounding the historical background of the doctrine 
of the lex loct rei sitae states his Rule 35 thus: “The law of the matrimonial 
domicile regulates the rights of husband and wife to immovable property, 
whether in England or abroad, belonging to either of them, at least where 
that law by its rules of Private International law holds the matrimonial 
system to be indivisible.” He quotes Savigny as saying “the wife who 
has married without an express contract has accepted the conjugal rights 
as fixed by the law of the domicile and naturally has reckoned on its 


The Laws of England (ed. 2), vol. VI, at p. 316, s. 368, s.s. 1. 
A.V. Dicey, A Digest of the Laws of England with reference to the Conflict of Laws 
ed. 3, 1922), at p. 533. 


J. Westlake, A Treatise on Private International Law (ed. 7 by N. Bentwich, 1925), 
it p. 72. 
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perpetual continuance.” It is to be noted that earlier editions of Westlake 
maintained the absolute effect of the ex rei sitae, which view was abandoned 
by the present editor with regard to the decision of Kekevich J. in De Nicols 
v. Curlier.®* 

As regards movables, the husband's actual or intended domicile at the 
time of the marriage is generally regarded as governing the matrimonial 
as to the 


régime®’ in the absence of a marriage contract to the contrary®® 


69 


present and future property of the spouses,"® whereby, however, careful 
attention is to be given to the express intention of the parties as to the 
application of a different law.*° In the absence of such express intention, 
the proper law remains for the duration of the marriage unchangeably 
that of the matrimonial domicile, which is the domicile of the husband at the 
time of the marriage.’ 

In the common-law provinces of Canada as to movables the same rules 


} 


apply** with one known deviation wl 


ere the subsequent change of the 
domicile has been given the effect, that in respect of the after-acquired 
property the law of the new domicile was declared to govern.** It will be 
shown that this is due to American influence. 

The legal science and jurisprudence of the province of Quebec as 
described by Walter S. Johnson** takes the attitude that in the absence of 
an ante-nuptial contract the consorts are presumed to have intended to 
subject themselves as regards their rights and obligations, capacities and 


remedies, to the law of the matrimonial domicile. There is a presumed 


1900} 2 Ch. 410. Compare Foote, A ¢ é ealise on Private 
ed. 5, 1925), at p. 268 
*Halsbury, The Lau f England (ed. : vol 368, 
yuStalan v. Loustalan, |1900} P. 211 
‘A.V. Dicey, Rule 184 and Sub-Rules 1-4 
Sa 1792)1 Anstr. 63 
Surnam v. Fitzgerald, |1904 
mmery v. Zarifi, |1919 
r 1900) Af 
1873 


s where there 


1932) 2 W.W.R 


ISYUS) 40 N.S R. 260 per Mea 


propert ire gove ‘ 





MIGRATIONS AND PRIVATE LAW 177 


tacit covenant implicit in the very ceremony of union, the marriage itself. 
If Quebec domiciled consorts are married in Ontario they are nevertheless 
subject to community ; and Ontario-domiciled consorts married in Quebec 
are nevertheless subject to the system of separation of property. The 
lomicile of the consorts at the time of the marriage fixes their matrimonial 
status once and for all. A tacit contract can be assumed only in the sense 
that the law of the matrimonial domicile shall govern. 

The jurisprudence expressly excludes any change in the governing law 
by subsequent changes of domicile in the absence of contracts.’ 

With regard to the great diversities in the legislation of the different 
states of the United States, it seems appropriate to deal here only with the 
Restatement of the Law, which reflects the opinion of the majority of the 
courts. S. 289 regards the domicile of the husband at the time of the 
marriage as governing, and s. 290 gives effect to the subsequent changes 
of domicile as far as the law of the new domicile will govern the later 
acquired property. 

French jurisprudence is wavering between the law of the country of 
which the husband is a citizen, and the law of his present domicile, and 
tinally the first common domicile of the spouses. Swiss statutory law regards 
the law of the first common domicile as governing throughout.*® 

Italy, Holland, and Germany” give preference to the law of the country 


t which the husband is a citizen. In Austria some writers represent the 


1 


same view but jurisprudence follows the principle that the law of the 
domicile of the husband at the time of the marriage governs.** The same 


ipplies to Czechoslovak law. 


Rogers v. Rogers, (1848) 3L.C.J.64; McTavish v. Pyke, (1853) 3 L.C.J. 101; Dinning 
rillis, (1850); McDougall v. Seymour, (1858); Woolrich v. Jolson, (1867); Astill v. 
fallée, (1877) 4 Qu. L.R. 120. In this case reference is made to the practice followed 
rough two centuries by the parliament of Paris until the abolishing of this court, 
iccording to Which no community of property can exist between consorts having married 
with a domicile where it did not exist, having made no contract, and having established 
iter their domicile in a country where community exists. Taylor v. Taylor, (1930) 
D.L.R. 75, affirming 45 Qu. K.B. 184; Lister v. MacAnulty, (1940) 78 Qu. S.C. 577. 
Swiss Federal Statute of June 25, 1891, ss. 19 and 20. 
lhe Statute introducing the German Civil Code, ss. 15 and 16, expressly states 
it matrimonial régime is governed by the law of the country of which the husband 
Vas a citizen at the time of the marriage, and later changes of the citizenship have no 
ttect. Marriages entered into upon a legal régime are in every respect dealt with in 
same way as those governed by express contracts, i.e., tacit conventions are fully 
gnized. Compare De Nicols v. Curlier, [1900] A.C, 21, per Lord Macnaghten. 
*The Austrian jurisprudence accepts the law of the domicile of the husband at the 
of the marriage. A change of domicile is held immaterial 
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(b) In England De Nicols vy. Curlier*® is the leading case for the 
principle that a change of domicile, or even of citizenship, has no effect 
upon the law governing the matrimonial régime. On account of the great 
importance of this case it has to be dealt with at some length. The facts 
were the following : 

Husband and wife, French nationals, were married in Paris in 1854 
without making any express marriage contract. Thus their present and 
future personal (i.e., movable) property and the real (i.e., immovable) 


property to be acquired during coveture became subject to the legal régime 
af communauté des biens. In 1863 they transferred their domicile to Eng- 


land with a capital of £400 and opened a restaurant which ultimately 


developed into the Café Royal in Regent Street. The husband died about 
thirty years later domiciled in England leaving a fortune of £600,000 com- 
prising movables and immovables. He made a will based on English law, 
i.e., as if there would have been no community. His wife claimed by this 
action in English courts her share in the personal estate based upon the 
l‘rench legal matrimonial régime of community. The share of the wife in 
the real property was claimed by a separate action to be mentioned later. 
The house of lords, after reversal of the judgement of the court of appeal 
and restoring the judgement of the chancery division, held that French law 
applies. Lord Macnaghten laid down the law thus: “If there is a valid 
compact between spouses as to their property, whether it be constituted by 
the law of the land or by convention between the parties, it is difficult 
to see how this compact can be nullified or blotted out merely by a change 
of domicile. Why should the obligations of the marriage law, under which 
the parties contracted matrimony, equivalent to an express contract, lose 
their force and etfect when the parties become domiciled in another 
country ?” 

The Earl of Halsbury summed up the problem at p. 23 thus: ‘The 
whole dispute turns on the question whether the changed domicile and 
naturalization of the husband affected the wife’s rights so as to give the 
husband the power to dispose of all the movable property by will instead 
of being restricted to the power of disposing of only one half of it, as he 
undoubtedly would have been if the French law is decisive on the question.” 
During the argument the respondents admitted “that they would be in the 
wrong if there had been an express contract before marriage for community 
of goods, but the absence of such contract makes all the difference’ (per 
Dicey Q.C. for the respondents). To this the Earl of Halsbury declared 


“T am wholly unable to understand why the mere putting into writing the 


11900} A.C. 21. 
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very same contract which the law created between them without any 
writing at all, should bar the husband from altering the contract relations 
between himself and his wife; when if the law creates that contract relation, 
then the husband is not barred from getting rid of the obligation which 
upon his marriage the law affixed to the transaction.” 

There are two other cases which seemingly contradict De Nicols v. 
Curlier, One of those is Lashley v. Hog*® which was referred to in De Nicols 
v. Curlier in support of the view that the law governing a particular matri- 
monial régime is subject to changes of domicile. Graham Murray, Lord 
Advocate on behalf of the appellant, in attacking the applicability of 
Lashley v. Hog, said that a change of domicile can at the most affect only the 
right of succession to the husband’s property, which was actually the point 
of Lashley v. Hog, but it cannot touch the wife’s right of property, which 
was the point of De Nicols v. Curlier. He said that the neglect of proper 
distinction between matrimonial property rights and rights of inheritance 
has led to confusion and error. 

The Earl of Halsbury gave credit to this reasoning and declared it 
intelligible that the right of distribution should be dependent upon the 
husband’s last domicile, following the ordinary rule that the law of a 
person’s domicile at the time of his death regulates the succession as to his 
movable property which was the case in Lashley v. Hog. Therefore it was 
possible that the court applied Scotch law, which was the law of the domicile 
at the time of the death of the husband, and not English law which was the 
law of the matrimonial domicile. But if the wife by the marriage acquires 
as part of the contract-relation a real proprietary right, it would be quite 
unintelligible that the husband's act should dispose of what was not his. 
Lashley v. Hog was misunderstood, however, and attempts were made to 
infer from it that a subsequent change of domicile justifies a change of the 
proper law governing the matrimonial régime. But the Earl of Halsbury 
leaves no doubt that as to genuine proprietary rights of the wife the case in 
question is no precedent. 

The Earl of Halsbury explains that the so-called communio bonorum 
of the Scotch law is a mere fiction; it does not give proprietary rights as 


the communauté des biens in French law, but only a hope of a certain 
distribution at the husband's death.*! 


*°(1804) 4 Paton 581. 

“'The prominent English writer G. C. Cheshire treats Lashley v. Hog in his Private 
International Law (Oxford, 1938), at p. 493, as proving that ‘the proprietary rights of 
the spouses are governed by the law of the new domicile ... if the original matrimonial 
domicile is abandoned” and with Groos v. Groos as proving that ‘‘a new lex domicilii 
deprives the wife of her proprietary right.” He pays no attention to the distinction 
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The second case which seemingly contradicted De Nicols v. Curlier 
which followed this in time, and created the impression that its doctrine 
was abandoned, was Jn re Groos v. Groos.** But what Earl Halsbury said 
as regards Lashley v. Hog applies to Groos v. Groos as well. A few days 
before her marriage the wife made in Holland in the Dutch language a will 
to the exclusive benefit of her prospective husband who was a resident of 
England where the spouses moved immediately following their marriage 
which was solemnized in Holland. When the wife subsequently died she left 


five children who in Dutch law were entitled to compulsory legitimate 


y 
portions in the estate of their mother, where the exclusive bequest made to 


the husband would have had to yield and to be restricted accordingly. But 
the will was upheld in British courts. It was not a problem of matrimonial 
property rights, but of succession ; the husband did not acquire the rights in 
question by the marriage but by the will, and rights of succession are 
governed by the law of the last domicile of the testator, and this was English 
law which gives unrestricted freedom of testation. 

It can therefore be stated that English law does not appropriate to the 
change of domicile or even citizenship any changing effect upon the proper 
law governing matrimonial property rights no matter whether there is a 
pre-nuptial contract or not ; but it does upon the law governing the beneficial 
distribution of the estate of the spouses. 

This rule, however, is not followed in American courts which partly 
apply to every property item the matrimonial property law of the domicile 
of the spouses at the time of the acquisition, and partly the law of the place 
where the property is situated. The Restatement of the Law, s. 290, 
referred to above, adopts the first of these principles. 

As far as Canada is concerned the situation is the following. The 
supreme court of Ontario Jn re Parsons** and In re Tremblay,** and the 
court of appeal for Ontario in Beaudin v. Trudel* gave effect to the original 
matrimonial régime even after a change of domicile and in respect of 
property acquired after such change. In /n re Parsons the court discarded 


explicitly Rule 186 of Dicey which is to the contrary. Only one Nova Scotia 


made by Lord Halsbury between “matrimonial property rights’ and contingent rights 
of inheritance or ‘‘a hope of a certain distribution at the husband's death.” The similarly 
prominent English writer A. V. Dicey in his Conflict of Laws (London, 1922), commenting 
on his Rule 186 sees the distinction between Lashley v. Hog and De Nicols v. Curlier 
only in the absence of a written contract in Lashley v. Hog while in De Nicols the cir- 
cumstances in view of the French law amounted to the formation of an express contract 
for community of property. 

2/1915] 1 Ch. 572. 3(1926] 1 D.L.R. 1160, per Movatt J. 

4/1931] O.R. 781, per Kelly J. 

%(1936] O.W.N. 618 (C.A.), per Latchford C.J. and Macdonnell J.A. 
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case is known to us in which as to the so-called after-acquired property 
It has 
to be pointed out, however, that this case originates from a time prior to 
De Nicols v. Curlier. 

In the province of Quebec doctrine and jurisprudence take fully the 
English view which is the same as that followed by the old French practice. 
The domicile of the spouses at the time of the marriage fixes their matri- 
monial status once and for all.** 


of the spouses the law of the new domicile was held governing.*' 


This is the first point in which sociological legal thinking enters. Even 
if a certain legal system generally attributes to the change of domicile a 
changing effect upon the proper law governing the matrimonial régime 
of spouses, it has to be investigated and decided whether this rule can and 
shall apply invariably and without any distinction to cases of voluntary 
changes of domicile and to such of enforced mass-migration. The following 
example may be elucidating. A French husband and wife, common as to 
property, forced to leave their homeland by political events, take up domicile 
in a country the law of which gives effect to the change of domicile as far as 
the newly acquired property items are concerned. Suppose that the law 
of the new domicile is that of separation of property between spouses. 
The question arises whether this new law can apply to this marriage with 
a view to the fact that French law creates “‘a real proprietary right... and 
not only an implied, but an actual binding partnership proprietary relation 
fixed by the law upon the person of the spouses, the binding nature of which 
...no act of either of the spouses contracting marriage can affect or 
qualify.”** When neither of the spouses can affect or qualify this proprie- 
tary partnership which by law includes present and future property, how 
can an event beyond the control of the spouses be given such effect or 
power? 

Is it not correct to say that any change in a person’s rights can occur 
only if there are sufficient factual and legal causes to warrant such change? 
Contracts and torts and changes of domestic relations and family-status 
(births, marriages, and deaths) are such main factual and legal causes. 


At any rate it is indispensable that the jurist shall be able to point exactly 


to the fact or to the legal precept which cogently causes putting one person 
in a better, another in a worse, legal position than they were in before the 
respective act occurred or the legal precept became applicable to the specific 
persons. 

If this reasoning is sound the question arises, which is the factual 


% Pink v. Perlin & Co., (1898) 40 N.S.R. 260. SiSee notes 74 and 75. 
8*Per Earl of Halsbury in De Nicols v. Curlier, [1900] A.C. 21, at p. 27. 
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legal cause which justifies the deprivation of the French woman in question 
of her share in the future acquisitions in which she had a “binding partner- 
ship proprietary right” and which cause justifies the enrichment of her 
husband ? 

The abhorrence of this proposition becomes still more apparent in the 
light of the case of Groos v. Groos.** This case is authority for the rule 
that the testamentary capacity becomes enlarged if warranted by the law of 
the new domicile, so that the husband of the above-mentioned French 
woman not only becomes the sole owner of later acquisitions, but he is also 
freed from the fetters imposed upon him by French law as to compulsory 


legitimate portions. He can therefore testate to the benefit of strangers 


not only concerning what is really his own, but also what is in conscience 
his wife’s property. 

The Earl of Halsbury did not deal with one aspect of the problem, 
probably because it was in no connexion with the ratio decidendi. This 
neglected aspect is that in French law as well as in the law of the province 
of Quebec, in Dutch and Italian law, the parties can deviate from the 
legally stated matrimonial régime only by 


solemnization of the marriage. Any later change is prohibited. 


Logic dictates that if the matrimonial régime of the original matrimonial 


contract made before the 


domicile has to be respected, then the prohibition of later changes of the 
same has t 


» be respected as well. This actually happened in the British 
Columbia case of Klaukie’s Will” referred to above. The court applied to 


real property situated in British Columbia t 


he law of the German matri- 
monial domicile and of 


a pre-nuptial contract incorporating only what 
would have been in any case the legal precept in Germany because “it would 
be contrary to conscience and good faith and to the comity of nations... t 
aid a breach of contract.” 


Does it make any difference whether there is a contract or not? We 
have the statement of Dicey Q.C. in defence of the respondents in De Nicols 
v. Curlier to the affirmative ; but we have the much weightier statement of 
lord Macnaghten saying: “If there is a valid compact between spouses 
as to their property whether constituted by the law of the land or by con- 
vention between the parties, it is difficult to see how that compact can be 
nullified or blotted out merely by a change of domicile. Why should the 
obligations of the marriage law under which the parties contracted matri- 
nony equivalent to an express contract, lose their force and effect when the 
parties become domiciled in another country?” Compare also Jn re 


P rson 


1915] 1 Ch? 572 See note 73 11926] 1 D.L.R.1160. 
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The principle that if the first proper law prohibited a subsequent change 
of the matrimonial régime by the parties, then a change of the domicile 
should not be regarded as sufficient reason for a change of the proper law by 
the courts of the new domicile, prevailed in England even as regards real 

In the second case of De Nicols v. Curlier®* the court disregarded 
even in respect of real property the /ex rei sitae and applied French law 
of community to the real property situated in England, which problem 
was the subject-matter of the second law-suit between the same parties, the 
first mentioned above having dealt with the personal estate only. It has 

he noted that there was no express contract as in Alaukie’s Case.* 

In the above-quoted Nova Scotia case of Pink v. Perlin & Co.,"* it is 
said, per Meagher J., that “the law appears to be that the mutual rights of 
husband and wife as to personal property are governed by the law of the 
matrimonial domicile and that such rights are not affected by a subsequent 
change of domicile, but rights acquired after such change are, of course, 
governed by the law of the’actual domicile.” It is with full respect that one 
ventures to say that “of course” is not a very convincing reason and argu- 
ment in legal dispute, and it would be preferable to give authority for this 
rule being good law. 

Much more convincing authority can be found in the Quebec cases 
referred to above’’ upholding the unchangeability of property rights in 
the sense stated above. It is to be noted that these cases, as well as the 
English cases in question, were not even migration cases, and no pressure, 

o force, induced the parties to change their domicile. 
It might have been possible to construe seemingly sound reasons and 
irguments out of the voluntary character of changing domicile. Free 
decision might be a source for implications as to free and voluntary accept- 
ince of all consequences of such change, even those of becoming subject 
to a different legal system. And this reasoning might be alluring but for 
two reasons. The change of domicile can take place even without free and 
voluntary decision of both spouses because the domicile chosen by the 
husband alone is the legal domicile of the wife as well. Such decision of the 
husband can create no legal assumption for a voluntary acceptance of a 
legal system detrimental to her vested property rights. On the other hand, 
is right, in general, that by changing one’s domicile one becomes subject 
to the laws of the new domicile, but this principle does not apply necessarily 
to all branches of the law, particularly if no public and no adverse private 
interests are at stake. Matrimonial property law is not absolute law, other- 


211900] 2 Ch. 410. (1873) 1 B.C.R. (Pt. 1) 76 
(1898) 40 N.S.R. 260, per Meagher J. *See note 75. 





184 Tue University oF Toronto LAw JOURNAL 


wise marriage contracts deviating from the general rules of the respective 
system of law would not be tolerated. Private interests of third parties 
may be affected by giving credit to the husband, not knowing that the 
spouses in question are living under the matrimonial régime of community 
and therefore half of the property belongs to the wife, where a creditor 
may be entitled to assume that to all marriages of a certain place the law 


of the place applies. This assumption, however, is unfounded because the 


matrimonial régime of all marriages of a certain place do not need to be 
if 


necessarily of the same structure, particularly the law of the place 
permits contractual deviations as most laws do. 
How infinitely more shall the principle of unchangeability of the proper 


1 
} 


law governing the matrimonial régime apply to cases where not even one 


> 
of the spouses was voluntary in changing the domicile. 

(c) Should, however, all the reasons advanced above on behalf of the 
principle of the matrimonial régime—‘‘the valid compact” between spouses 
is unchangeable no matter “whether constituted by the law of the land” or 
“by convention’’—be not substantial, even then such change can never have 
a retroactive force but can in any case affect the after-acquired property 
only. 

Dicey A.V. takes the view®® that where there is no marriage contract 
or settlement, and where there is a subsequent change of domicile, the rights 
of husband and wife to each other’s movables, both inter vivos and in respect 
of succession, are governed by the law of the new domicile. Cheshire G.C. 
states*’ that “if the original matrimonial domicile is abandoned after the 
marriage, then the proprietary rights of the spouses are governed by the 
law of the new domicile.” Both writers rest their statements upon the 
authority of Lashley v. Hog which has been proven sufficiently to be an 


erroneous exposition. 


Halsbury** takes a different view, declaring that a change of domicile 


‘> 


1 


subsequent to the marriage even in the absence of a marriage contract 
will not in any way affect proprietary rights which either spouse may have 
already acquired in virtue of the marriage itself, but the right which the 
marriage confers must be a vested and proprietary right. A spes successionis 
(1.e., a mere hope for a succession) on an intestacy, for example, is not 
sufficient. Halsbury refers here also to Lashley v. Hog but in a sense con- 
trary to Dicey and Cheshire. 


In German legal writing Bar*® represented the view that the spouses 


“Conflict of Laws, at p. 691, Rule 186. Private International Law, at p. 493 

Laws of England, vol. VI, at p. 316, s.s. 3. 

"Bar, Theorie und Praxis des Internationalen Privatrechtes (Hanover, 1889), vol. I, 
at p. 518. 
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have to be regarded as if they had lived from the beginning under the law of 
the new domicile, which entails the most extreme retroactivity. 

As mentioned above, the majority of the American courts, and one Nova 
Scotia case, tend to accept the applicability of the law of the new domicile 
as regards the after-acquired property. But what is after-acquired property ? 
Are increases of the total fortune of the spouses achieved in the new 
domicile meant by this description, or specific property items bought in the 
new domicile even though out of money already possessed in the old domicile 
or by selling other property items already possessed before the change and 
converted into other items at the new domicile? Can property be withdrawn 
by such means from a community to which it belonged before, or can newly 
bought real property be drawn by such means under the rule of lex rei sitae 
where it otherwise as personal property would have remained under the 
government of the law of the original matrimonial domicile whereby a 
deprivation of vested proprietary rights may occur. 

(d) Most countries and courts deal with the question of the proper 
law governing the matrimonial régime only with respect to personal 
property, whereas with respect to real property the lex rei sitae is habitually 
referred to almost as a commonplace. England'®® and the province of 
Quebec emancipated themselves from this traditional view whether there 
is a pre-nuptial contract or not, while the English provinces of Canada and 
the American courts adhere to the lex rei sitae rule, unless there is a 
marriage contract to the contrary. 

Like the rule of the after-acquired property, dealt with in the foregoing 
paragraph, so is the rule of the /ex rei sitae in this specific field of application 
nothing more than jurists falling victims of prejudices and slogans, which 
are being followed with insufficient independent thought and lack of scientific 
criticism. Both rules in question may, and certainly have, their significance 
in other fields of legal life, but this is not sufficient justification for applying 
them blindly wherever an apparent opportunity arises. The lex rei rule 
certainly has important bearings as to the concept of ownership of land 
and its extent; as to the classification of real and personal (movable and 
immovable) property, which concepts are by no means identical in the 
different legal systems; furthermore as to the permissible use of land; as 
to the methods and forms of conveyance (notarial form, document under 
seal, number of witnesses, etc.) ; as to land registration as presupposition 
of the legality of the acquisition ; and the consequences towards third persons 
if land registration is omitted; as to the responsibilities of owners of land 


10 x3ee the second case ot De Nicols Vv. Curlter, {1900 } 2 Ch. 410, whic h is dealing 


th the real property of the estate in question. As regards Quebec, see notes 74 and 75. 
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and buildings; as to the restrictions imposed upon property in the public 
interest and with regard to neighbourly relations ; and finally as to the loss 
of ownership by prescription. 

But it would be difficult to see why the term of | 
agreement, or of a partnership should cogently be subject to rules which 
the parties did not choose, probably did not even know, but have either 
contracted in a certain way, or acted under a certain law, knowing th 
the rules of the same will apply in the absence of a contrary agreement. 
When two Frenchmen buy in common real property situated in an English 
province of Canada, it will hardly be doubted that they can regulate their 
partnership by contract as they please, provided that their agreement is not 
repugnant to some law of the land. It will also hardly be doubtful that 
instead of stipulating the terms of their partnership in detail, they may also 
refer generally to the rules of some legal system governing partnerships, 
whether these be the rules of France or Canada or of whatever other land. 
There is no doubt that such agreement will find recognition, provided that 
the rules referred to are not contrary to the public policy of the locus, and 
with the reservation contained in the foregoing paragraph in respect of the 
circumstances particularly enumerated above to which the contractual 


freedom does not extend. In one word the proprietary relation between 


the co-owners is not subject to any absolute and cogent law and can there- 


fore not be governed necessarily by the lex rei just for that reason 
the matter of the partnership is real property. 

If the above reasoning is sound, then why should the same not apply 
to the partnership proprietary rights of spouses, and if it does, then why 
rather to their express contracts than to implied contracts or tacit conven- 


have 


tions, the validity of which is by no means a lesser one. For this we 
the authority of Taillifer v. Taillifer,°' per Ferguson J., saying: “I think 
the authorities show that persons, no matter where their domicile may be, 
are competent to make contract, which if well made according to the law 
of the country in which it is made will govern and control their property 
wherever situated, provided that in the case of real property the require- 
ments of the laws of the country in which the real property is situated, are 
complied with, the contract of course not being repugnant to the laws of 
this land.” Therefore except the reservation as to compliance with the 
“requirements of the laws of the land” and as to repugnance of the deal to 
the public policy, there is no logical reason for forcing upon spouses as to 
real property a different matrimonial régime from that which they have 


accepted either by express or by tacit convention. 


191(1891) 21 O.R. 337, 11 C.L.T. 
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(ce) While dealing with the problems under (b-d) we have mentioned 
incidentally that some legal systems distinguish between matrimonial 
régimes based on express contracts and those in which the spouses rely 
on legal precepts. Such distinctions are made in respect of the changeability 
of the proper law in connexion with change of the domicile in general, and 
in respect of the after-acquired property in particular, and finally in respect 
of real property. 

Older English cases expressed the view that only in case of the existence 
of a marriage contract does the original matrimonial régime continue to 
govern even at the new domicile.’*? It is to be hoped that De Nicols v. 
Curlier will operate to remove this prejudice in every respect and that the 
doctrine laid down by the Earl of Halsbury and Lord Macnaghten shall 
be followed generally. 

(f-g) An attempt has been made to set forth the different questions 
systematically in order to secure a lucid exposition of the topic and to 
facilitate scientific analysis. The single questions are, however, so strongly 
interlocked and interwoven that it is impossible to deal with each one in 
complete isolation, without reference to problems or to solutions touching 
on or disposing of one of the other questions. A completely systematic 
treatment could therefore not be achieved. The question mentioned under 
(f) is the central problem of this investigation, and all that has been said 
previously discloses to the reader quite clearly which view has been arrived 
at. 

Even if the change of domicile in some cases might be regarded as 
sufficient reason for the recognition of the changing effect upon the proper 
law governing the matrimonial régime, this has to be restricted to cases 
in which a thorough investigation of all relevant circumstances in the light 
of sociological legal thinking would reveal that this solution best serves 
the requirements of human justice in a social sense and not in the sense 
of an absolute and unrestricted individualism.'"* 

It is not intended to undermine the veneration due to tradition, but there 
are cases where clinging to tradition has to be discarded as in natural science 
so in scientific legal thinking. Nothing hampered human progress more 


than rigid maintenance of tradition, and disregard of the requirements 


of intelligent research and analysis: close observation, exact comparison, 
and sound judgement. Without fulfilment of these requirements tradition 
sinks to the level of inertia, which in turn is the greatest danger source for 


all progress; unfortunately it is not rare in legal matters. 


12 Duncan v. Cannon, (1854) 18 Beav. 128; Este v. Smythe, (1854), 18 Beav. 112. 
1%See pp. 150 and 153 of this work. 
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(i) Cases like Lashley v. Hog and Groos v. Groos*** and many others 
show the close connexion between matrimonial property rights and the law 
of succession. Not only the succession rights of spouses, but also those of 
children, in some cases even those of parents and collaterals, may be affected. 
Even De Nicols v. Curlier grew out of a will, and, although it involved a 
clear-cut dispute of matrimonial property rights and primarily nothing else, 
in its ultimate outcome it also affected succession rights of testate and 
intestate inheritors. It is clear that when the husband disposed of the 
whole property by will as if he were the sole owner, and later, based upon 
matrimonial community, one-half of the estate was declared to belong to 
the wife, the testamentary inheritors of the husband were deprived of 
one-half of their devises and bequests, and ultimately the wife’s inheritors, 
testate or intestate, will be enriched to the same extent. In case the wife 
dies intestate and without leaving children, her parents and maybe her 
collaterals will be called upon to inherit; it is here, therefore, that the 
practical consequences of a dispute concerning matrimonial property become 
obvious. 

Although the connexion between matrimonial property rights and 
inheritance may be very close, it is essential to keep in mind the absolute 
independence of these two legal institutions from each other. The first 
belongs in the field of family law and deals with real and, for all intents 
and purposes, genuine proprietary rights, already vested in the spouses; 
whereas the latter belongs in the field of the law of inheritance and is a con- 
tingent right dependent on the death of a person and upon the further 
condition that he did not lose his money in bad business or by depreciation, 
which therefore is rightly described by Lord Halsbury as a mere hope and 
not a vested right. 

It might be elucidating to show where the maintenance of traditional 
but ill-founded legal precept leads to. It is a generally accepted and 
seemingly never seriously challenged rule that per intestate the law of the 


last domicile of the deceased governs the beneficial distribution of the estate 


as far as personal property is concerned, and the lex loci rei sitae governs 


the beneficial distribution of real property.’® 

Suppose a case in which spouses have lived since their marriage for 
a great number of years in the same country, the matrimonial property 
régime of which is based upon community, and the law of succession of 


1: 


which is based upon compulsory legitimate portions for wife and children, 


14(1804) 4 Paton 581; [1915] 1 Ch. 572 


1%See Forbes v. Bailey, (1914) 14 E.L.R. 514; 15 D.L.R. 122; and Birthwhistle v. 
Vardill, 7 E.R. 1308 





rs, 
rife 
her 
the 
me 


ind 
ute 
rst 
nts 
eS ; 
on- 
her 
ion, 
and 


ynal 
and 

the 
tate 


‘rns 


for 
erty 
1 of 


MIGRATIONS AND PRIVATE LAW 189 


which rules are familiar to them, are tacitly accepted, and their personal 
and financial relations to each other and to the outer world are adjusted 
to them. Every member of the family knows that half of the property 
belongs to the father, the other half to the mother and that the testamentary 
capacity in favour of other persons than the spouse and the children is 
restricted to, for instance, one-fourth of the estate of each spouse. A will 
contradictory to such rules would have no effect in the country of the 
domicile. Suppose that the head of the family decides voluntarily to change 
this domicile (cases of enforced changes of domicile are disregarded at the 
moment) and suppose that he chooses a country as new domicile in which 
the matrimonial régime is that of separation of property and which attributes 
a changing effect to the change of domicile upon the matrimonial régime ; 
and where unrestricted freedom of testation is the rule of the law of 
succession, which applies its rules of beneficial distribution even to the 
wealth accumulated at the previous domicile. Should the traditional rules 
apply to this case the legal position in which the wife and children would 
find themselves in the new domicile could hardly satisfy the sense of justice 
of a socially-minded jurist. 

The change of domicile might have been decided upon by the husband 
for objective and good reasons, in which case the consequences will not 
be less unjust than they will be abhorrent if he decided to transfer the 
domicile in order to nullify the rules of law securing his wife’s and his 
children’s interest in his estate and to deprive them of the advantages due 
to them in the law of the original domicile.’ 

The compulsory legitimate portions due to surviving spouses and 
children, sometimes to parents and collaterals known in various legal sys- 
tems, are regarded by many legal writers as more than mere hopes, as the 
Earl of Halsbury characterizes the dues of wives and children in Scotch 
law. The former are regarded pretty generally as contingent rights de- 
pendent only upon the existence of the property at the death. What the 
deceased left behind or what he alienated by gratuitous transactions is by 
law encumbered with the claims of the said beneficiaries and not only 
contradicting wills, but gifts and donations made inter vivos, can be 
contested and the donees can be forced to restore as much as necessary 
to complete the compulsory legitimate portions. 

Shall a husband and father be entitled to blot out with one stroke such 


rights, even though only contingent, which were in existence for many 


1%Examples quoted in 9 Journal of Comparative Legislation, N.S., at p. 269, were 
given to the English parliament in the course of the debate leading to the enactment of 
the Inheritance (Family Provision) Act, 1938. 


13 
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years? What can the adherents of this view advance in defence of it? What 
else can be the reason for defending such a rule, but the traditional hostility 
against reforms in general and against law reform in particular? Is there 
any just reason for the country of the new domicile to interfere with such 
legal relationships as those in question to the detriment of members of the 


family, or even to assist the husband in launching a vicious attack upon 


them? Public policy does not require the maintenance of the rule in question 
as shown by the decision of the British Columbia court in Klaukie’s WilP™ 
saying: “It would be contrary to conscience and good faith, and to comity 
of nations, to permit the testator’s representatives to use our courts to aid 
a breach of contract.” As known from the exposition of the case in para- 
graph (3,b) above, the contract just referred to was a marriage contract 
and the problem decided in the case was a combination of matrimonial 
property rights and rights of inheritance. It is furthermore known from the 
previous exposition that what applies to cases governed by marriage con- 
tracts holds true also for cases of matrimonial régimes governed solely by 
the law of the land as implied contracts or tacit conventions. 

The human and moral postulate of proper protection of close relatives 
against wilful testation is being gradually recognized in many countries 
and given legal effect, even if not in the form of statutory fixed compulsory 
portions, but by giving to courts very wide powers to grant equitable relief. 

Dean W. P. M. Kennedy gave an excellent exposition of the gradual 
development of the whole problem of “Testators’ Dependents Relief Legis- 
lation,’"°* stressing the utmost importance of the “social outlook” required 
in dealing with this matter, and proving that the Canadian provinces in 
coping with the task apply the “social engineering of the sociological 
jurist.” England followed the example of New Zealand and Australia and 
of the various provinces of Canada by enacting the Inheritance (Family 
Provision) Act'®® of July 13, 1938. 

These law reforms should be sufficient to prove the ever-growing con- 
viction of the righteousness of the basic principle that the protection of 
members of the family shall be strengthened and not loosened, not only 
within the field of the domestic law, but also as far as aspects of private 
international law are concerned. It seems proper to refer also in this con- 
nexion to the authority of Professor Kennedy who in the study just men- 
tioned enumerates a few requirements of law reforms, one of which 
requirements covers our point. He objects to “the isolation of aspects of 
one field of the law and making changes therein, without giving real con- 
sideration to the effect of such changes upon the law as a whole.” 


197(1873) 1 B.C.R., Pt. 1, at p. 76. 1%In 20 Iowa Law Review, at p. 317. 
109] & 2 Geo. (1938), c. 45. 
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Therefore all rules of domestic as well as of private international law 


in the field of matrimonial property rights, as well as in the field of rights 
of inheritance—which in consequence of a change of domicile voluntary as 
well as enforced, put anyone of the interested parties in a worse legal 
position than he or she was in, in the original domicile—appear contrary 
to human and social justice. 

S. SAMUEL 
School of Law, 
University of Toronto. 





THE FAIR LABOR STANDARDS ACT OF 1938 


I. A GENERAL VIEW OF CONDITIONS BEFORE THE F.L.S. Act 


“I? is the business of government,” declared Mr. Paul V. McNutt to 

the convention of the International Association of Machinists, “to 
so adjust conditions that every man and woman has a right to live as 
a normal human being.”' The Fair Labor Standards Act of 1938? 
endeavours to confer this right on substandard toilers. 

To understand the constitutionality and administration of the Act, 
one of the most bitterly contested pieces of legislation that ever went 
through congress, one should paint for himself a picture, however imperfect 
that may be, of social, economic, and other background conditions. For 
“federal regulation,” as stated by Mr. O. W. Phelps of Chicago University, 
“is but one important step in a process that begins long before any bill is 
introduced in congress. It follows that unitary analysis, based on the 
statute alone and withdrawn from its historical context, is incomplete 
and misleading.’ 

(1) Substandard Labour in the United States 

A superficial view of the United States with its big war-time wages, 
its wealthy business executives, and its tightly organized labour unions, 
may well blind one to the terrible fact that thousands, even millions, of 
citizens of the United States live and have lived for generations on a bare 
subsistence level. The social contrast is striking between well-paid skilled 
labourers and executives and professional workers and the substandard 


labourer paid just a fraction of what his labour is economically worth, 
who with his wife and children is fed and housed no better than a Mexican 
peon. Countless well-authenticated examples of substandard conditions 
could be found and cited, and only a few examples need be mentioned: 
one of our major American railways, for instance, in 1938 and 1939 paid 
its maintenance employees twenty cents an hour with the remaining five 


cents of their colossal wages deducted for services which were practically 
non-existent.* In relatively but not actually prosperous 1929, 42 per cent 
of all families in the United States had incomes below $1,500 when a 


'\Labor (Washington, D.C.), S« ptember 24, 1940, p. 1. 

June 25, 1938, c. 676, s. 1, 52 Stat. 1060. See also U.S.C.A., Title 29, ss. 201-19 
1942). As enacted on June 14, 1938, the law was Public No. 718, 75th Cong., 3d Sess. 

30. W. Phelps, The Legislative Background of the Fair Labor Standards Act (Chicago 
1939), p. 2 

‘See I, Richter, “Four Years of the Fair Labor Standards Act of 1938" in 51 Journal 
f Political Economy (1943), p. 108. 
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reasonable maintenance family budget for that year would have been at 
the very least $1,552.° The newly created wage and hour division of the 
department of labour in its First Annual Report for 1939 gave authentic 
figures of thousands of workers all over the country who try to support 
families on wages of less than thirty cents an hour.® Labour statistician 
Hinrichs, in one careful survey, proved that in August, 1939, 8.3 per cent 
of all workers in a group of 319,000 were earning below twenty-five cents 
an hour and that 34.7 per cent were earning—or rather receiving, one 
cannot say they got what they earned—less than thirty-two and a half 
cents an hour.’ Yet the grandiose figure of twenty-five cents an hour 
appears to be high if Mr. L. E. Keller testified correctly in congressional 
joint hearings that substandard railway labour sometimes got only fifteen 
cents an hour.* The social contrast referred to is shown in the broad 
field of entrance-into-industry wage rates all over the nation as of July, 
1939, when the rates for adult males, not children or cripples, ranged from 
well over $1.00 an hour to twelve and a half cents.° 

The trouble is partly but by no means entirely in the south. Today 
the once romantic plantation south is a vast reservoir of labour with one- 
fourth of the natural increase moving from the country to cities within 
the south or out of it. More than half the southern farmers are tenants, 
two-thirds of them white, and the natural increase of southern population 
is ten per thousand as compared with the average rate of seven for the 
whole United States. Southern industry cannot absorb all this increase: 
it floats from poor farms and rugged mountain-sides to new steel and 
textile centres or throngs north to such automobile, rubber, and munition 
centres as Detroit and Akron.’® And the report giving this and much 
more information is drafted by southerners intimately acquainted with 
their place of birth and residence."t They go on to state that low wages 
in the south are not inevitable but are a positive harm, curtailing the pur- 
chasing power of southern workers, making southern industry inefficient, 


5}. A. Flexner and E. G. Franklin, Fair Labor Standards, What Are They? (Wash- 
ington, D.C., 1937), p. 48. 

®First Annual Report, p. 39. 

7Z. C. Dickinson, ‘Organization and Functioning of Industrial Committees” in 
6 Law and Contemporary Problems (1939), at p. 361. 

8Cited by J. Hackman in his University of Chicago thesis, The Fair Labor Standards 
Act, etc., (1938, typewritten), p. 76. His citation was to U.S. Congress, Joint Hear- 
ings... on S. 2475 and H.R. 7200 (Washington, 1937). 

°E. K. Frazier and J. Perlman, in 48 Monthly Labor Review (1939), p. 163. 

10See the editorial article, ‘‘Labor Conditions in the South” in 47 Monthly Labor 
Review (1938), pp. 747-8. 

"Tbid., pp. 748-51. 
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and giving thousands of families in the south substandard conditions of 
housing, food, medical care, and children’s education.™? 

The warm friends of unAmerican peonage in the south and other places 
are merely rationalizing when they assert that in the south starvation 
wages are justified by relatively lower costs of living. For a careful survey 
of the wage and hour division shows that in five southern cities the cost 
of living was only 3.1 per cent lower than in five northern cities of nearly 
the same size.’* Yet in some southern industries wages have been lower 
by much more than 3.1 per cent than wages in similar northern industries. 


(2) Child Labour in the United States 

The intuition of Elizabeth Barrett Browning caused her to write 
memorable and beautiful lines denouncing child labour in any country, 
especially in Victorian England. Less poetically, an efficient and kind- 
hearted utility-company executive once told the writer that he disapproved 
of the national child labour amendment, because it did boys good to work 
a little after school. But does it do little tots any good to lose almost 
forty days of school yearly to work from dawn to dark in the heat, cold, 
wind, rain, and mud of New Jersey farms at pay so wretchedly low that 
“the total remuneration of four members of the family, including the 
children,” for a period of some eighteen weeks, is only $18.00 a week ?"* 
Our utility executive would have sternly forbidden such cruelty to his own 
children. 

Child labour is not confined, unfortunately, to New Jersey farms. 
All through the richest country in the world “millions of children live in 
dire poverty, lacking sufficient food, clothes, and medical care to keep them 
healthy. .. . Vast numbers live in congested slum areas, or in unsafe and 
unsanitary dwellings because their parents cannot afford anything better.” 
“In the daily distribution of 39,000,000 newspapers, 35,000 boys are in- 
volved,”'® and, although much of their work is harmless, some even 
beneficial, yet many newspaper boys neglect their schooling and deteriorate 
on the street. And newsboys are better off than the ten-year-old youngster 
whom Irving Richter saw driving a logging tractor in a blazing Georgia sun 


for fifty and sixty hours a week at ten cents a week paid by his exploiting 


Ol 


See the article prepared by the cost of living division, U.S. department of labor, 
Differences in Living Costs,” etc. in 49 Monthly Labor Review (1939), pp. 22-3. 
'4sSee the editorial article, ‘‘Migrant Child Workers in New Jersey” in 48 Monthly 
r Review (1939), pp. 1073-5 
See Labor, September 10, 1940 (Washington, D.C.), p. 1, for news column 
reviewing the booklet of the Public Affairs Committee, America’s Children. 
See 54 Monthly Labor Review (1942), p. 1452. 
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father who was the “independent contractor” for an exploiter higher up.17 

From 1916 to 1937 five efforts to remedy the child-labour situation by 
national action failed:'* (i) the Owen-Keating Law of 1916 declared 
unconstitutional in Hammer v. Dagenhart; (ii) the Federal Child-Labor 
Tax Law of 1919 invalidated in Bailey v. Drexel Furniture Company ;7° 
(iii) the codes of the national recovery administration killed by Schechter 
Poultry Corporation v. United States;?* (iv) the national child labour 
amendment which, so it was ruled in 1939, might still be ratified although 
pending for years; and (v) the unsuccessful effort made in congress in 
1937 to pass a child-labour law.”? 

The child-labourer is only the offspring of the substandard labourer. 
And sociologists and social workers know well how the whole substandard 
problem is intimately associated with, and partially the cause of, juvenile 
delinquency, alcoholism, chronic vagrancy, the broken home, illiteracy, 
crime, divorce, and many more evils which afflict our industrial society. 
No wonder that a leading teacher of constitutional law stated his view 
that a planned economy instead of rule-of-thumb chaos should be possible 
under the aegis of the United States constitution.** 

(3) Legal Prelude to the Act 

“The first real state fair labour standards acts,” Louise Stitt has 
written, “were passed by . . . California, Oregon, and Washington” in 1913. 
In those days such laws were called minimum-wage measures to protect 
the health and morals of women and minors—men could shift for them- 

1 24 


selves.** They were, in other words, police-power laws, and their firmest 


constitutional basis was probably the enlightened decision in Holden v. 


Hardy upholding an eight-hour law of Utah, and stating wisely that 


17See the article cited in note 4, p. 105. 

18i<, D. P. Lumpkin, ‘“‘Child Labor Provisions of the Fair Labor Standards Act” in 
6} Law and Contemporary Problems (1939), at p. 391. 

19(1918) 247 U.S. 251, 62 L. Ed. 1101, 38 Sup. Ct. 529, 3 A.L.R. 649. 

1922) 259 U.S. 20, 66 L. Ed. 818, 42 Sup. Ct. 449, 21 A.L.R. 1432. 

21(1935) 295 U.S. 495, 79 L. Ed. 1517, 55 Sup. Ct. 837, 97 A.L.R. 947. 

20n the child labour amendment, see Coleman v. Miller, (1939) 307 U.S. 433, 59 
Sup. Ct. 972. See also (1937) 146 Kan. 390, 71 Pac. (2d) 518. In this connexion see 
ilso M. H. Schoenfeld, ‘‘Analysis of the Labor Provisions of N.R.A. Codes” in 40 
Monthly Labor Review (1935), pp. 574-603. 

2H. Rottschaefer, ‘‘The Constitution and a Planned Economy” in 38 Michigan 
Law Review (1940), at pp. 1133-64. 

*T ouise Stitt at the time of writing was the director of the division of minimum 
wage for the women’s bureau of the department of labor. See her article, ‘State Fair 
Labor Standard Legislation” in 6 Law and Contemporary Problems (1939), at pp. 453-63. 
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law was “to some extent a progressive science.”** This decision was 
strengthened by Noble State Bank v. Haskell,*® and other cases have estab- 
lished the doctrine that the states of the Union have an inherent police 
power and that the federal government, by virtue of its granted powers, 
notably the commerce power, has a virtual police power.** Wages for the 
weak and helpless particularly were long believed to be a proper subject 
of police-power regulation,”* and the United States in 1836 under President 
Van Buren took the landmark step reducing hours, and in 1936 passed the 
Walsh-Healey Act for the elimination of substandard labour on government 
contracts.”° 

But labour has struck not only for fewer hours but also for higher 
wages.*° “The first real test of the constitutionality of wage-fixing pro- 
visions” for women was found in Stettler v. O'Hara of which the liberal 
decision in the supreme court of Oregon in 1914 was upheld by the United 
States supreme court in 1917, although by a divided court.** But the 
decision of Adkins v. Children’s Hospital in 1923 disappointed the friends 
of minimum-wage legislation.** Yet the star of substandard labour legis- 
lation gleamed more brightly with the decision in Vest Coast Hotel Com- 
pany v. Parrish in 1936, when the highest court “evidenced a clearer under- 
standing of the nature of economic harm as distinguished from inherent 
wrongfulness.”** This was a landmark in the history of minimum-wage 


legislation in the United States.’’** Hughes C.J. stated his view that the 


25(1898) 169 U.S. 366, 18 Sup. Ct. 383, 42 L. Ed. See the comment on this case by 
F. T. De Vyver, ‘‘Regulation of Wages and Hours prior to 1938” in 6 Law and Con 
temporary Problems (1939), at p. 324. 

6(1911) 219 U.S. 104, 31 Sup. Ct. 186. 

27On this subject see E. Freund, Police Power (New York, 1904). 

**See the case of Bosley v. McLaughlin, (1915) 236 U.S. 385, 35 Sup. Ct. 325, 59 
L. Ed. 632, which restated and affirmed the original doctrine of Holden v. Hardy, supra. 
On state regulation of hours, see for instance, State v. Buchanan, (1902) 29 Wash. 602, 
70 Pac. 52. For notes on recent hour-law cases, see 2 Commerce Clearing House Labor 
Law Series (1943), par. 21, 282. Walson v. New, (1917) 243 U.S. 332, is classic on hour 
regulation. See the editorial, ‘Legislation in the United States Limiting Hours of 
Labor for Men” in 7 Monthly Labor Review (1918), pp. 1075-8. 

"See De Vyver, op. cit., at p. 325. See also O. L. Marshino and L. J. O'Malley, 
“Wage and Hour Legislation in the Courts” in 5 George Washington Law Review (1937), 
at pp. 865-78 

"Richter, op. cit., p. 95. 

1Marshino and O'Malley, op. cit., at p. 872. 

(1923) 261 U.S. 525, 43 Sup. Ct. 394, 67 L. Ed. 785. 

‘See H. A. L. and H. Rivoir, Jr., “‘Constitutional Aspects of the Fair Labor 
Standards Act” in 87 University of Pennsylvania Law Review (1938), at p. 96. For the 

ase, see (1937) 300 U.S. 379; 1 Wage and Hour Cases, 38. 

*Marshino and O'Malley, op. cit., at p. 865. 
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decision in Adkins v. Children’s Hospital was irreconcilable with later 


I 


and better decisions: “How can it be said that the requirement of the 
payment of a minimum wage fairly fixed in order to meet the very necessi- 
ties of existence is not an admirable means to that end,” of protecting 


labouring women from the multifarious hazards of economic life?** This 


four-to-five decision “changed the entire constitutional aspect of minimum- 


wage legislation,”** and furnished a stepping stone for the passage of 
FLSA." 


“cc 


II. A Historic BATTLE IN CoNGRESS: PASSAGE OF FLSA 


One of the most desperately fought battles ever waged on the floor of 
congress preceded the passing of the Fair Labor Standards Act. A 
printed study of this legislative history** and an unprinted University of 
Chicago thesis*® can both be supplemented by study of the Congressional 
Record. 

FLSA might have been passed in 1937 after congress met in January 
and after the message of President Roosevelt pleading for an enlightened 
view of social legislation. The writer of the Duke University study thinks 
there was a close connexion between federal labour standards and Roose- 
velt’s plan for reorganizing the supreme court. On February 5, appeared 
the plan for court reorganization, but at that strategic time the court was 
changing its mind about minimum wages, the Railway Labour Act, and 
other matters of social import.*° This constitutional change of heart made 
congress think, it may be, that the wage-hour bill was not needed. So 
it was dropped.* 

Against dropping the wage-hour bill President Roosevelt pleaded in 
a special message of May 24, 1937—“the time has come to take further 
action to extend the frontiers of social progress.” One-third of the popula- 
tion, he asserted justly, was substandard, ill-nourished, ill-clad, ill-housed, 
and a self-respecting democracy should do justice to its workers.** On 


For statement of Hughes, C. J., see 1 Wage and Hour Cases, at p. 44. 

%2 Commerce Clearing House Labor Law Series, Wages and Hours (1932), at pp. 21, 
206-7, par. 21, 213. 

37(Cases are cited by De Vyver, op. cit.) See also E. M. Dodd, ‘From Maximum to 
Minimum Wages” in 43 Columbia Law Review (1932), at pp. 643-87. 

38]. S. Forsythe, ‘‘Legislative History of the Fair Labor Standards Act” in 6 Law 
and Contemporary Problems (1939), at pp. 464-90. 

See Hackman, op. cit., and congressional hearings there cited. See also United 
States v. Darby, (1941) 312 U.S. 100, at p. 118. 

"See note 33, and material covered. 

‘1For the interesting way in which the supreme court changed its mind, see R. Jack- 
son, The Struggle for Judicial Supremacy (New York, 1941). 

"See the Wage and Hour Manual (1941), p. 747 for the message. 
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this same day were introduced identical bills S. 2475 and H.R. 7200. “It 
was to be exactly 13 months and one day from this date before the measure 
reached the President’s desk for signature and only then after having 
undergone amendment after amendment until practically the only point 
in common with the original bill was the legislative number.’’** 

In the original bill a board of five was given the power to raise or 
lower standards, and strike-breakers and labour spies were prohibited, 
commerce defined broadly. “Clearly the most striking fact in the bill was 
the sweeping powers granted by it to the Board.” True indeed, but it 
was an-exaggeration to state that the said board “would beyond doubt 
have been the most powerful administrative agency created by the govern- 
ment.’"** Perhaps the question at best is speculative. 

On June 15, 1937, Representative Connery, great friend of labour, 
died and his important house leadership was ably sustained by Mrs. M. T. 
Norton of New Jersey, who continued the fight. 

In careful elaborate hearings, assistant attorney-general, Mr. R. H. 
Jackson, upheld the constitutionality of the bill; Mr. William Green of 
the A.F. of L. had his doubts about giving the new proposed board too 
much power; Mr. J. L. Lewis wished to curtail the board’s power; and 
flatly against the bill were the usual conservatives: the president of the 
chamber of commerce, the general counsel for the national association of 
manufacturers, the economist of that body, and so on.** 

In spite of a split between Mr. William Green and some of the A.F. of 
[.. department heads, the bill finally passed the senate after Senator Smith 
from South Carolina had made the amazing statement that a man could 
live comfortably on fifty cents a day in his state,*® and in the house thirty 
valiant members had pledged themselves as a Gideon’s band to fight 


db 


journment until the bill should go through. But in the house a group of 


reactionaries had managed to entrench themselves in the rules committee— 
a combination of southern Democrats and illiberal Republicans. This group 
stubbornly resisted the demands of social fair play and equity. 

On October 13, 1937, the president, preceding his call for a special 
session of congress, stated by radio that the wage-hour-bill fight would 
go on. In the house a petition was circulated to discharge the rules com- 
mittee, but the A.F. of L., fearing too much power in the new labour 
board, shifted its weight against the bill, which was amended so as to give 

“Forsythe, op. cit., at p. 466 “See Hackman, op. cit., at p. 47. 

SUS. Congress, Senate Committee on Education and Labor, Fair Labor Standard 
Act of 1937, Joint Hearings, etc. (Washington, 1937). 

"See New York Times, July 31, 1937, p. 1, col. 4. 
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the power to set hours and wages to a committee appointed for that purpose 
by an administrator. 

IXven now the ultra-conservatives resisted the bill, which was passed 
only by a very real threat of its champions to block the whole farm-aid 
programme. On December 2 the rules committee, after sufficient securing 
of signatures on a petition, would have been finally discharged from its 
duties of holding the wage and hour bill in cold storage. But the A.F. of L. 
surprisingly threw its weight this time to the side of reaction, and the bill 
was recommitted December 17, 1937, by vote of 216 to 198. 

In the third session of the seventy-fifth congress, the wage-hour bill 
might not have been passed at all had it not been for Senator Pepper’s 
victory in the Florida Democratic primary. A new house measure now 
put the administration of labour standards under an administrator in the 
department of labor without any regional differentials, and this amended 
measure passed the house, May 24, 1938. The bill passed the senate, finally 
passed the conference committee, and now completely rewritten was signed 
by the president on June 25, 1938, to become law, October 24, 1938.4 

This historic legislative battle had been chiefly in the house of repre- 
sentatives, perhaps more subject than the senate to pressure. “Every 
member of the House,” declared Mr. Mott of Oregon on May 23, “vividly 
recalls the prolonged and bitter fight that was made to recommit the wage 
and hour bill’ in the last special session. That bill, he thought, as a purely 
executive measure, gave too much power to the administration. But the 
amended measure was at least “an honest bill” made in congress, “a simple 
mandatory law which everyone can understand.’** The three main points 
of contention, it was believed, had been the following: (i) a flexible versus 
a rigid wage standard; (ii) a single administrator versus a board; and 
(iii) the child-labour enforcement clauses.** 

In reading the debates in the house, one is impressed with the quality 
of that body as a sounding board of public opinion, some of this superficial 
and mistaken, some of it very good. It was variously asserted that the bill 
was sectional, a cruel blow at the south, an effort to protect exploited 
unskilled labour, and that politics was “responsible for this terrible thing 


being done’’—the terrible thing being merely passage of a desperately 


needed humane labour enactment. Equally absurd was the assertion that 
the bill would send the country into an “economic tailspin.”” True was the 


assertion, probably, that the Institute of Public Opinion believed the bill 


See note 2. 


See 83 Conegre ssional Record (Part 7; 75th Cong., 3d Sx SS.), Pp. 7315. 
Forsythe - op. cit., at p. 174. 
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was favoured by 71 per cent of the Democrats and 60 per cent of the 
Republicans and that the new bill would help the south as had done the 


NRA.*° 


III. FLSA—MaIn Provisions AND Poticy, VIEWS OF 
CONSTITUTIONALITY 


“The Fair Labor Standards Act is a reenactment of subsection (3) 
of Section 7 (a) of Title I of the National Industrial Recovery Act. In 
this respect the law is analogous to the National Labor Relations Act, and 
together the two establish governmental regulation of labour conditions 
in interstate commerce along the exact lines laid down in the recovery 
measure.** Magruder J., former general counsel of the wage and hour 
division, asserted that in the final bill “Congress moved sharply in the 
direction of narrowing the scope of administrative discretion.” The powers 
of the administrator were “modest in scope and familiar in character.” 
Yet the wage and hour division believed the administrator had a consider- 
able degree of discretion.*” 

Some of the main provisions of FLSA, which can easily be obtained 
and read, may be mentioned here: the basic policy of the Act was stated 
in s. 1 that “the existence in industries engaged in interstate commerce 

of labor conditions detrimental to the maintenance of the minimum 
standard of living’ of workers burdened commerce and was unfair com- 
petition in commerce, and should be corrected by congress as fast as 
possible without substantially curtailing employment of earning power- 
a basic policy later restated by the courts.** The administrator with his 
office in the district of Columbia was to appoint industry committees of 
“disinterested persons” (s. 5) representing the public, the employees, and 
the employers, each committee fo recommend to the administrator minimum 
wages and maximum hours for a given industry. Minimum wages (s. 6) 
during the first year from October 24, 1938, were to be not less than 
twenty-five cents an hour, during the next six years not less than thirty 
cents, and thereafter not less than forty cents. Maximum hours (s. 7) 
per week were not to exceed forty-four during the first year from October 
24, 1938, forty-two during the second year, and forty thereafter, with 
exemptions for certain seasonal industries. Wage orders (s. 8) were to 


5°See note 48, and pa sim in the Record, pp. 7282-324 

Phelps, op. cit., p. 5. 

828See C. Magruder, ‘‘Administrative Procedures under the Fair Labor Standards 
Act” in 25 American Bar Association Journal (1939), at p. 688. See also Report Defining 
Terms (October 24, 1940), p. 2. 

*For such cases see U.S.C.A., Title 29 (1942), c. 8, s. 202, note 1. 
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be issued by the administrator with regard to competitive conditions with 
no wage fixed solely on a regional basis. The industries covered were to 
be defined carefully. The administrator, the chief of the children’s bureau, 
who was to take care of the child-labour provisions of FLSA, and the 
industry committees, had the power in the style of the federal trade com- 
mission to summon witnesses (s. 9),°* but any person aggrieved by an 
order of the administrator might obtain a court review thereof (s. 10), 
and the administrator could make investigations (s. 11), and examine 
records of business as to hours and wages. After 120 days from October 
24, 1938, “no producer, manufacturer, or dealer” should ship into channels 
of inter-state commerce (s. 12) goods on which there had been expended 
any “oppressive child labour.” S. 13 provided for various exemptions 
from the Act. S. 14 made possible special regulations for learners, ap- 
prentices, handicapped workers. And s. 15 sternly forbade the shipment 
after 120 days from October 24, 1938, of any goods produced under sub- 
standard conditions in violation of ss. 6, 7, 11, and 12 of the Act. S. 16, 
finally, provided penalties for violation, with s.s. (b) providing for employee 
suits for violation of ss. 6 and 7 of the Act. 

“The Fair Labor Standards Act,” stated Stone J. on February 3, 1941, 
“is a comprehensive legislative scheme to prevent the shipment in interstate 
commerce of certain products and commodities . . . which fail to conform 
to standards set up by the Act. Its purpose,” he added, was to exclude 
from such commerce “goods produced . . . under conditions detrimental 
to the maintenance of the minimum standards of living.”®* FLSA was 
intended to “regulate a variety of industrial conditions that generally in 
the past have been controlled by specific laws.” And the hours-policy of 
the law was, according to Secretary of Labor Perkins, to be respected by 
eight regulatory federal agencies.°* The implication of FLSA, so wrote 
a learned refugee economist, lay in “federal statutory recognition of the 
fact that the living conditions of those in the lowest income group should 
not be determined solely by the autonomous forces of the market 
mechanism.,”’*? 

The views of the secretary of the national association of manufacturers, 
Mr. Noel Sargent, are interesting as to FLSA: in the Act he detected 
dire although very vague “economic hazards,” such as an unsound pur- 


‘See 1941 Wage and Hour Manual, p. 740, for citations on the F.T.C. Act. 

“See United States v. Darby, (1941) 85 L. Ed. 609, at p. 614. 

*See Stitt, op. cit., at p. 454. For Miss Perkins’s statement, see 224 Annals of the 
lcademy (1942), pp. 54-5. 


570, Nathan, ‘Favorable Economic Implications of the Fair Labor Standards Act’ 
n 6 Law and Contemporary Problems (1939), at p. 416. 
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chasing-power theory and a lack of economic planning in other directions, 
which were completely unspecified. He also believed the administration 
of FLSA would be impossibly difficult and would increase the “rigidities” 
in our economic system. Fallacious also was the shrewder criticism of 
Mr. Walter Lippmann.** The predictions of Mr. Sargent as to disaster in 
FLSA have not come to pass, for the Act was a great piece of lawmaking, 
climaxing a struggle “which has marked American labour history since 
the first days of the Republic,”® and a “logical step in a movement 
progressing for many years.” 

The numerous exemptions from the operation of FLSA were made 
largely owing to the pressure of lobbyists and are probably unhealthy 
and unwise. The administrator in his Second Annual Report noted that 
the Act broadly defined “agriculture” and specifically exempted agricultural 
employees from FLSA. In addition, there are exemptions for employees 
engaged in the first processing of certain agricultural and horticultural 
commodities, and for employees handling, storing, ginning, compressing, 
pasteurizing, drying, preparing in raw or natural state, or canning, of 
agricultural goods for market.*° And labour specialists confirm the 
writer’s belief that such agricultural exemptions are arbitrary and were 
made through fear of pressure groups.*' For agricultural labour, especially 
the migrant type, is one of the most serious of American social problems.*? 

What is the coverage of the Fair Labor Standards Act? The answer, 


according to Mr. C. R. Daugherty, is difficult, for coverage varies from 


month to month and no systematic attempt had been made at least by 


‘sFor Mr. Sargent’s remarks, see ‘‘Economic Hazards in the Fair Labor Standards 
Act” in 6 Law and Contemporary Problems (1939), at pp. 422-30. Mr. Lippmann's view 
was that FLSA interfered with natural economic processes of supply and demand. His 
views were noticed by Representative Ramspeck of Georgia. See 83 Congressional 
Record, p. 7305. 

‘See Richter, op. cit., p. 95. Commenting favourably on the Act, see T. R. Fisher 
in Industrial Disputes (New York, 1940), at pp. 125-6. See De Vyver, op. cit., at p. 323. 
See also editorial article, ‘‘Federal Wages and Hours Law of 1938” in 47 Monthly Labor 
Review (1939), at pp. 107-12, for a good summary of FLSA’s provisions. 

‘For brief description of exemptions see the Second Annual Report of the adminis- 
trator (June 30, 1940), p. xi. 

*1Statements to this effect were made on the floor of congress during the debates on 
FLSA. See also Mr. H. A. Millis in 224 Annals of the Academy (1942), p. 12, note 34, 
and elsewhere 


®See for instance, S. J. Janow and W. Gilmartin, ‘‘Labor and Agricultural Migration 
to California, 1935-1940” in 53 Monthly Labor Review (1941), pp. 18-34. More than 


half a million persons searching for manual employment entered California during the 
period of about five and a half years. 
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the summer of 1939 to answer the question. Yet his estimates for Septem- 
ber, 1938, are as follows :** 


1. Number of employees covered by FLSA 11,000,000 
z receiving less than 25 cents an hour 300,000 
3. " 30 cents = 550,000 
4. * 40 cents 2 1,418,000 
2. working more than 44 hours 1,384,000 
6. % = _ — * 1,751,000 
7 . = 40 “ 2,184,000 


Surely any attempt was worth while to try to give this army of 
substandards at least some aid towards the right to live as normal human 
beings ? 


Is FLSA Constitutional? 


What is humane or expedient has not always been constitutional in 
the United States. Although Representative Curley in the house proved 
that public opinion favoured FLSA and although a careful examination 
of newspaper opinion also found sentiment generally favourable,®* the 
associate counsel for the national association of manufacturers keenly argued 
that FLSA would fall in the courts as being “primarily a regulation of hours 
and employment in local enterprise.”** In reply the special assistant to the 
United States attorney general argued well that under the commerce 
power congress had the power to prohibit," that the motive of the pro- 
hibition was irrelevant, that the new law would be held constitutional by 
the same principles as the National Labor Relations Act, and finally that 
Hammer v. Dagenhart would be overruled.** Other legal opinion likewise 
foresaw the overruling of this decision," yet the learned Mr. Ludwig Teller 


83‘*The Economic Coverage of the Fair Labor Standards Act” in 6 Law and Con- 
temporary Problems (1939), at p. 406. Other figures on coverage may be found in the 
First Annual Report (1939), p. 34, where the figure of 11,000,000 is given for September, 
1938. No new data were given in the Second Annual Report, (see p. x), ‘‘As to the 
number of employees directly affected by the Act (FLSA), no new data are available.”’ 

“See 83 Congressional Record (Part 7, 75th Cong., 3d Sess., 1938), p. 7284. 

®See S. Herman, ‘‘Administration and Enforcement of the Fair Labor Standards 
Act” in 6 Law and Contemporary Problems (1939), at pp. 368-90. 

*R. S. Smethurst, ‘An Opinion Holding the Act Unconstitutional” in 6 Law and 
Contemporary Problems (1939), at pp. 444-53. 

8'See E. S. Corwin, ‘‘Congress’s Power to Prohibit Commerce, a Crucial Consti- 
tutional Issue” in 18 Cornell Law Quarterly (1933), at p. 477. 

8R. L. Stern, ‘‘An Opinion Holding the Act Constitutional” in 6 Law and Con- 
temporary Problems (1939), at pp. 433-43. 

®°See the shrewd comment in 24 Minnesota Law Review (1939-40), at pp. 940, 
954-5. For Hammer v. Dagenhart, see supra. See also H. A. L. and W. N. Rivoir, 
op. cit., at pp. 91-105. 
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in 1940 feared that our constitutional law had not yet progressed to the 
point of accepting the classic dissent of Holmes J. in Hammer v. Dagen- 
hart.” Greatest constitutional comfort, as suggested, for FLSA was found 
in the constitutionality of the National Labor Relations Act.™: “In the 
NLRB cases,” reasoned one analyst of the constitution, “the inquiry is 
whether the employer has engaged in unfair labour practices which .. . 
are likely to lead to strikes which will probably obstruct the flow of com- 
merce.”* For congress in such matters, as argued by Mr. R. H. Jackson, 
could prescribe a rigid or a flexible rule.** And, as Senator Borah stated 
in the rather leisurely debate in the senate on June 14, 1938, just as the 
states could regulate the wage of the intra-state worker so could congress 
regulate the wage of the inter-state worker.”* 

The crux of the matter as suggested by Senator Borah lies in drawing 
the demarcation line between inter-state and intra-state commerce. The 
writer humbly submits that some of the opinions in the cases on FLSA 
might have developed this point more strongly and coherently.** In A. B. 
Kirschbaum Company v. Walling, Frankfurter J. has done perhaps the 
best reasoning on the subject." 

In a dual system, a line has to be drawn somewhere between inter- 
state and intra-state commerce. Congress within constitutional limits may 
draw the line, may leave the line-drawing to the courts as it has turned 
out in the FLSA cases, or may provide concurrent jurisdiction, as implicitly 
in FLSA. But in a unitary government all commerce would be inter- 
state, so to speak, the line-drawing problem in theory would not exist. 

(a) The Test of Commerce. In regard to this line-drawing process 
in 1919 the court, in Smith v. Philadelphia, B. & W.R. Co., laid down 
a test as to what constitutes inter-state or intra-state commerce.’* “The 


For Hammer v. Dagenhart, see supra. For Teller, see The Law Governing Labor 
Dis putes, etc. (1940), vol. II, at pp. 1123-4. 

‘See H. A. L. and W. N. Rivoir, op cit., at p. 96. For a discussion of the labor 
board cases and others concerning the National Labor Relations Act, see J. W. Tait, 
‘‘The National Labor Relations Act” in 5 University of Toronto Law Journal (1944), 
at pp. 403-49, especially at pp. 421-30. See infra, note 72, also. 

*For a shrewd practical as well as constitutional discussion, see H. Epstein, ‘‘Th« 
Fair Labor Standards Act of 1938” in 24 American Bar Association Journal (1938), at 
pp. 965 ff. For the quotation, see ‘‘The Fair Labor Standards Act” in 39 Columbia 
Law Review (1939), at p. 826 

83 Congressional Record (Part 7, 75th Cong., 3d Sess., 1938), p. 7306 

‘Tbid., p. 9169 For citation, supra, note 71. 

316 U.S. 517, 520, 521, 86 L. Ed. 1638, 62 Sup. Ct. 1116. “See infra, note 233. 

5250 U.S. 101, 63 L. Ed. 869, 39 Sup. Ct. 396. For Pitney’s test, see p. 872 of 
63 L. Ed. 869. The justice went on to say, ‘‘what he,” referring to the employee, ‘‘had 
been doing before and expected to do afterwards is of no consequence” in applying the 


test of employment in commerce 
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true test,” said Pitney J., “is the nature of the work being done by the 
employee at the time of the injury,” the said injury being suffered by an 
employee who did cleaning and cooking for men in a railway “camp car.” 
Many of the courts in the FLSA cases have repeated this test in trying to 
determine what employees were covered by the Act.7° 

Aside from this test, basic in a system of dual government, the courts 
through long years have developed a doctrine of inter-state commerce 
which applies generally to the constitutionality of FLSA.*° Congress may 
prohibit movement of goods across state lines,*! may regulate competition 
in inter-state commerce as in the Sherman, Clayton, and Federal Trade 
Commission Acts,** may regulate conditions which burden or obstruct 
commerce, may eliminate conditions affecting the movement or price of 
goods or causing undue price fluctuations, and may regulate conditions 
interfering with the orderly marketing of goods.** Congress may also 
regulate the master-servant relation in inter-state commerce as stated in 
Brotherhood of Railway and Steamship Clerks v. Texas & New Orleans 


“See ‘The Supreme Court of the United States during the October Term, 1942” 
in 43 Columbia Law Review (1943), at pp. 838-955. The writer observes (at p. 854) 
that ‘In the six cases which arose during the past term under the FLSA, the Court 
reasserted the well-known principle that the application of the Act depends upon the 
nature of the activity of the employees rather than upon the business of the employer.” 
Che six cases are as follows: Warren-Bradshaw Drilling Company v. Hall, (1942) 317 
U.S. 88; Walling v. Jacksonville Company, (1942) 317 U.S. 564; Higgins v. Carr, (1942) 
317 U.S, 572; Overstreet v. North Shore Corporation, (1942) 317 U.S. 125; Pedersen v. 
Fitzgerald Construction Company, (1943) 318 U.S. 740; and McLeod v. Threlkeld, (1943) 
63 Sup. Ct. 1248. For a discussion of this point, see infra under VI. 

‘°For discussions of the nature of inter-state commerce and intra-state commerce, 
see the editorial article, ‘‘Commerce-Clause Decisions, 1936-1942” in 42 Columbia Law 
Review (1942), at pp. 1333-42. Also the article by J. N. S., “Interstate Commerce and 
the Fair Labor Standards Act of 1938” in 90 University of Pennsylvania Law Review 

1942), at pp. 842-52. 

"On the prohibition of goods moving in inter-state commerce, see Corwin, op. cit. 

“On the regulation of competition by means of the commerce power, see the follow- 
ing: Federal Trade Commission v. Raladam Company, (1931) 283 U.S. 643, 51 Sup. Ct. 
O87, 75 L. Ed. 13824; Houston, etc., Railway Company v. United States, (1914) 234 U.S. 
132, 34 Sup. Ct. 833, 58 L. Ed. 1341, on protecting the carriers from unjust rate dis 
crimination; Currin v. Wallace, (1939) 306 U.S. 1, 59 Sup. Ct. 379, 83 L. Ed. 441; 
Wulford v. Smith, (1939) 307 U.S. 38, 59 Sup. Ct. 648, 83 L. Ed. 1092; United States v. 
Rock Royal Codperative, (1939) 307 U.S. 533, 59 Sup. Ct. 993, 83 L. Ed. 1446. 

“On price control, see Sunshine Anthracite Coal Company v. Adkins, (1940) 310 
U.S. 381, 60 Sup. C. 907, 84 L. Ed. 1263. This case ‘‘upheld the power of Congress to 
create a scheme of price control of bituminous coal under the commerce clause of the 
Constitution.”” The comment was made by Treanor J. in Fleming v. Montgomery Ward 
ind Company, (C.C.A. 7, July 8, 1940) 114 F. (2d) 384, at p. 390. See also the two 
following cases: Board of Trade v. Olsen, (1923) 262 U.S. 1, 43 Sup. Ct. 470, 67 L. Ed. 
839; Stafford v. Wallace, (1922) 258 U.S. 495, 42 Sup. Ct. 397, 66 L. Ed. 735. 


14 
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Railway Company.** And congress may regulate commerce as a current 
flowing from state to state.*° 
Does FLSA “represent the farthest advance made in extending federal 


power over labor standards in private industry?” The question is 
difficult. Is not the National Labor Relations Act broader in scope than 
FLSA? This extension of authority in both Acts is analogous to the 
development of federal authority over railway rates as aptly noted by 
Frankfurter J.*7 The question of the extent of the congressional commerce 
power is sometimes put as one of direct or indirect effect of intra-state 
activities or others upon inter-state commerce, and the supreme court has 
never said that congress may regulate matters having only an indirect effect 
upon inter-state commerce, for such a doctrine would mean the end of our 
dual system of government.** To a great extent this line-drawing is a 
practical matter in the absence of a “dependable touchstone” as to whether 
or not a given thing or activity is subject to national inter-state commerce 
regulation.*® 

(b) Delegation of Legislative and Other Power. Perhaps less im- 
portant constitutionally than the question of inter-state commerce is that 
of delegation of power by congress to a governmental agency. The general 
rule, of course, is that congress may delegate wide discretionary power 
provided that congress supplies therewith a definite standard as a guid 


to the administrator.°® These officials cannot have carte blanche to do as 


they please in a government of laws and not of men. The United States 


%See (D.C. Texas, 1928) 24 Fed. (2d) 426, for the case in the lower court, and als« 
(1930) 281 U.S. 548, 74 L. Ed. 1034, 50 Sup. Ct. 427. 

% Stafford v. Wallace, supra, and Swift and Company v. United States, (1905) 196 
U.S. 375. 

The statement is made by R. S. Klein in 16 Temple University Law Quarterly 
(1942), at pp. 154-5. 

8'In A. B. Kirschbaum Company v. Walling, (1943) 316 U.S. 517, at p. 522, Frank 
furter J. cited the following: Shreveport v. Northern Pacific Railway Company, 184 Fed. 
265, reversed sub. nom. (1913) Minnesota Rate Cases, 230 U.S. 352; Houston, E. and 
W. T. Railway Company v. United States, (1914) 234 U.S. 342; Illinois Central Railway 
Company v. Public Utilities Commission, (1918) 245 U.S. 493; and finally Wisconsin 
Railroad Commission v. Chicago, B. and Q. Railway Company, (1922) 257 U.S. 563. 

’8Congress may reach persons and things and whatever directly affects commerce 
Schechter Poultry Corporation v. United States, (1935) 295 U.S. 495; Carter v. Carter 
Coal Company, (1936) 298 U.S. 238. See also N.L.R.B. v. Jones and Laughlin Steel 
Corporation, 301 U.S. 1 and attendant cases. 

“For Frankfurter J.’s comment on the lack of a ‘‘dependable touchstone,” 
A. B. Kirschbaum Company v. Walling, (1942) 316 U.S. 517, at p. 520. 

"See United States v. Grimaud, (1910) 220 U.S. 506. 
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supreme court has often been lenient as to the delegation of power,®’ but 
the decision of Schechter Poultry Corporation v. United States in 1935 
amounted to a stern rebuke against invalid delegation of power under the 
circumstances legislative.°* It remained to be seen in 1938 and 1939 
what the courts would have to say about delegation of power to the new 
administrator of the specially created wage and hour division.** 


IV. ADMINISTRATION AND Earty LITIGATION oF FLSA 


By the summer of 1939 the administration of FLSA was functionally 
organized into a legal branch under a counsel general, a standards division 
responsible for industry committee procedure, and a division to handle 
enforcement and co-operation with the states. By April, 1939, four regional 
offices were opened in Boston, New York, Cleveland, and San Francisco. 
The single administrator was assisted by a deputy who endeavoured to 
co-ordinate the work of the subordinate departments."* 

“With the beginning of May,” reported first Administrator Andrews 
in June, 1939, “after a half-year of actual operation, it is a pleasure to 
report that we are making the Wage-Hour Law work”; and he stated his 
conviction that he reasonably expected FLSA to become a permanent part 
of the law of the land. The new law was more popular than a summer 
before, compliance had been the rule and violation the exception.®® This 
pleasurable reception of FLSA, a “six-months’ honeymoon,” contrasted 
with the bitter criticism directed against the National Labor Relations 
Act” 

One reason for such relative popularity was to be found in the low 
wages demanded by FLSA, and another reason may have been that the 
courts cautioned respect towards the administrator and his staff.** But 
perhaps the strongest reason for the respect accorded to FLSA was its 
careful and cautious administration. The public hearings were held with 


"See United States v. Grimaud, supra, and also United States v. Shreveport Grain 
and Elevator Company, (1932) 287 U.S. 77; Butterfield v. Stranahan, (1904) in 192 U.S. 
470. See T. A. Cowan, ‘‘Federal Spending Power and Delegation” in 5 George Washing- 
ton Law Review (1937), at p. 809. 

(1935) 295 U.S. 495; see also Panama Refining Company v. Ryan, (1935) 293 
U.S. 388. 

*Besides the two cases cited in note 92, see the Annotation to Panama Refining 
Company v. Ryan in 79 L. Ed. 474, ard also the Annotation in 81 Law Ed, 938. 

“See Herman, op. cit. 

%E. F. Andrews, ‘‘Making the Wage-Hour Law Work” in 29 American Labor 
Legislation Review (1939), at p. 53. 

%See Herman, op. cit., at p. 368. 

See Title 29 U.S.C.A. (1942), c. 8, s. 201, note z, for cases. 
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great impartiality and fullness,** and care was taken not to offend farmers, 
who were believed by the administrator not to be adversely affected by 
FLSA by the middle of 1940.*° Colonel Philip Fleming, one of the later 
administrators, was believed to have a flair for direct action, and by 1941 
Colonel Fleming was sure that FLSA was no impediment to war pro- 
duction.'°° 

In general FLSA had a beneficial effect on industry and upon the 
living standards of workmen in the lower-paid brackets. The canning 
industry may be taken as a sample. “The industry has shown a fairly 
steady growth in almost every branch during the past 2 years,’ reported 
Mr. Weiss of the department of labor in March, 1943. “The war has in- 
creased, rather than curtailed, activity generally throughout the industry” ; 
and his report showed that FLSA had steadied and increased wages of 
workers in the low-paid groups.’ 

Yet labour was uncertain about all the benefits of FLSA, if one may 
believe Mr. Boris Shishkin, economist for the A.F. of L. The new wage 
and hour administration, he maintained, was showing over-anxiety about 
employer welfare and “relative inattention to expressions of workers’ 
real needs.” His interesting criticisms of KFILSA will be referred to later 


on in this study.’ 


(1) The Industry Committees 


Cautiously, the administrator appointed the members of the industry 


committees required by FLSA so that by mid-June, 1939, it was said that 


only seven committees had been appointed, and “this deliberate pace, so 
sharply in contrast with NRA action, suggests more careful and thorough 
work.'’* These first committees covered to some extent the manufacture 
of textiles, general apparel, woollens and silks, hosiery, hats, millinery, 
and boots and shoes. The First Annual Report of the administrator stated 


that nine industry committees had been set up and had made recommenda- 


See the Report Defining Terms, effective October 24, 1940, of the Wage and Hour 
Division, for description of hearings. See note 111, infra 
See the Annual Report (1940), p. 73 
See 25 Journal American Bar Association (1939), at p. 901. See Colonel Fleming's 
irticle in 48 American Federationist (1941), pp. 12-13 
See United States department of labor, wage and hour and public contracts 
division, Canned Fruits and Vegetables and Related Products Industry (March, 1943), 
p. 28, and passim 
127nfra, note 254 and material covered. See his article, ‘‘Wage-Hour Law Ad 
ninistration from Labor's Viewpoint” in 20 American Labor Legislation Review (1939), 
t pp. 63 72 


See Dickinson, «p. cit., at pp. 353 ff 
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tions as to wages and hours.'** By the end of 1941, data from the files 
of the industry committee branch of the wage-hour division, it was claimed, 
showed the existence of twenty industry committees with a total member- 
ship of 369 persons.’® 


(2) Coverage and the Problem of Exemptions 

In spite of exemptions FLSA was badly needed, with 5,000 or more 
substandard workers in each of twenty-six states receiving less than thirty 
cents an hour, and with 10,000 or more workers in each of ten states 
working more than forty-two hours a week with no overtime benefits 
whatever.’ Exemptions from FLSA by administrative action were 
believed by Magruder J. to amount to a very small total, and he also 
stated his belief that s. 12 (a) (10) of FLSA had “caused an acute and 


continuous administrative headache.’”!° 


And no known method of industry 
“definition” could possibly “avoid unfair treatment of some employers,” 
although the administrator’s industry definition was believed to be “ade- 
quately successful.’'°* 

The general rule as to exemptions was that they should be narrowly 
interpreted while coverage should be broadly interpreted. For unduly broad 
exemptions, as stated by the court in Fleming v. Hawkeye Pearl Button 
Company, and also an unduly narrow construction of FLSA, would tend 
to defeat the remedial, humanitarian purpose of the statute.'°’ Detailed 
regulations as to learners, apprentices, and handicapped workers appeared 
by the summer of 1939. The most important exemptions were believed 
to be those for “executive” and ‘administrative’ employees, professional 
employees, “outside salesmen,” local retail employees as defined by the 
administrator, certain aviators, seamen, fishermen, labourers in agriculture, 
employees within a certain “area of production” as defined by the adminis- 
trator to be found among those employees preparing agricultural and 
horticultural products for market, employees in country newspapers with 


a circulation of less than three thousand, and employees of street railways 


1% First Annual Report (1939), p. 43. 

1%See J. L. Kolehmainen and J. C. Shinn, “Labor and Public Re presentation on 
Industry Committees under Fair Labor Standards Act” in 31 American Labor Legis- 
lation Review (1941), at pp. 175-7. See also E. D. Golding, ‘‘The Industry Committee 
Provisions” in 50 Yale Law Journal (1941), at pp. 1141-79. 

1%See the First Annual Report (1939), pp. 36-7. 

1°7Magruder, op. cit., at p. 689. See also M. M. Davisson, ‘‘Coverage of the Fair 
Labor Standards Act” in 41 Michigan Law Review (1943), at pp. 1060-88. 

See Golding, op. cit., at p. 1155. 

1See the Report Defining Terms (effective October 24, 1940), p. 2, citing the case 
involving the Hawkeye Pearl Button Company ((C.C. A. 8, 1940) 113 F(2d) 52; 
1 Wage and Hour Cases 81). 
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and of motor busses and carriers."'° So difficult was the determination of 
the practical meaning in action of such terms as “executive” and “adminis- 
trative” that the administrator held special conferences on the subject and 


also issued a special bulletin which seems to make good sense to language 


sometimes left too general and indefinite after the terrific battle of FLSA 
through congress." 

Wage orders have been issued under FLSA by the administrator 
lifting minimum wages to forty cents an hour.""'4 


(3) The Problem of Inspection and Enforcement 

Soon after the effective date of FLSA, October 24, 1938, complaints 
came thronging in about violations of the Act by employers. ‘Complaints 
averaged about 500 a week during the first few weeks, and by the week 
ending December 20, 1938, reached a peak of more than 800 a week. After 
December 20 complaints fell back to an average running between 400 and 
500 a week, a level maintained until June 30, 1939, when the average again 
declined.” Not all these complaints were well made, but the administrator 
believed that of the 24,472 complaints finally classified by December 15, 
1939, 20,710 or 8.6 per cent indicated the pri ybable existence of violations 
of FLSA. “The largest single class of violations, about half the total, alleged 
failure to pay time and a half for overtime as required by section 7(a) or 
7(b). Slightly more than one third . . . involved failure to pay the mini- 
mum wage required by section 6(a) or 6(b). About 12 per cent of the 
violations alleged either inadequate or falsified time records.’ 

The policy of the wage and hour division was said to be that of investi- 
gating all complaints if possible. But entire reliance could not be placed 
upon complaints alone; in addition there was badly needed much routine 


inspection."?* “The backbone of the enforcement staff,’ stated the ad- 


19See E. Cooper, ‘‘Coverage,” etc., in 6 Law and Contemporary Problems (1939), 
at pp. 333-47, for an interesting description of exemptions under FLSA. 

11U7.S. department of labor, wage and hour division, ‘Executive, Administrative, 
Profi mal... Outside Salesman" Redefined, etc. (Washington, 1940, 60 pp.). Thi 
has been referred to as Report Defining Terms. See note 98, supra. In this Report it is 
noted that the charge has been made that the administrator has erred in not making a 
separate definition for each of the terms ‘‘executive” and ‘‘administrative.”” In repl 
at p. 4) the administrator contends that the terms are used synonymously. 

i"See, for instance, the Press Release of the wage and hour division for March 18, 
1943 

2See the First Annual Report (1939) of the wage and hour division about the volume 
of complaints, pp. 50-5. See also Richter, op. cit., pp. 105-7 as to falsified time and wag: 
records. On court actions, see editorial note, ‘‘Determination of Wages under the 
Act” in 43 Columbia Law Review (1943), at p. 355. 

'3See C. M. Beyer, ‘‘Wage-Hour Inspection” in 31 American Labor Legislation 
Review (1941), at pp. 81-7, especially at p. 82. 
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ministrator, “are the inspectors.” But for the huge task lying ahead on 
June 30, 1939, the staff numbered only about 109 inspectors and 60 clerks. 
Hence during the first fiscal year of the act any systematic enforcement 
was impossible. In the 1940 Appropriation Act congress gave funds to 
increase the staff fivefold and a training programme was also started.’** 
These early struggles of the wage and hour administration have been 
sympathetically described,"** and it is not surprising that the wage and 
hour administration had on its hand a huge backlog of unfinished or un- 
touched cases.*?® 

The enforcement of FLSA proceeded by “methods radically different 
from those contained in the National Labor Relations Act.’""* Under the 
latter labour authorities must apply to the circuit courts to have an order 
enforced, with no penalty for disobedience until the proper circuit court 
of appeals affirmed the order. An aggrieved person could also institute 
proceedings before the labor board or challenge the findings of the board 
in the courts. The process was controversial and civil in nature, whereas 
the threefold enforcement process of FLSA was partly criminal. 

In his Third Annual Report, the administrator professed himself to be 
satisfied that the objectives of FLSA had been largely attained. In the 
fiscal year ending 1941 more than 12 per cent of the establishments covered 
by the Act had been inspected, and thousands of them were paying well 
above the minimum wage."!® The effect of the Act, as noted, was generally 
beneficial ;*° and Mr. Irving Richter noted that the violators of FLSA 


‘The largest single group of employees in the Division,”’ wrote the administrator 
in 1939, ‘‘and the backbone of the enforcement staff, are the inspectors."" See First 
Annual Report, p. 49. 

5As by Herman, op. cit., at pp. 370-1. 

16Richter notes that 56,675 complaints were submitted from October 24, 1938 to 
June 39, 1940, of which only 2,887 or about 5 per cent were closed in the same period 
op. cit., pp. 100-1). See also First Annual Report, p. 56, table 11, giving a total of 31,087 
complaints, of which slightly over 75 per cent were made by employees. 

17See Teller, 2 The Law Governing Labor Disputes, etc., at s. 405, p. 1120. See also 
J. A. Rahl, ‘‘The Class Action Device and Employee Suits” in 37 J/linois Law Review 
1942), at p. 119, and First Annual Report, p. 67, where the administrator writes as 
follows: ‘‘Cases which involve widespread and flagrant violations of the minimum-wage 
ind maximum hour provisions of the act, accompanied by deliberate falsification of 
pay-roll records in order to conceal such violations, are usually referred to the depart- 
ment of justice for criminal prosecution.” 

8The administrator writes as follows: “It is with satisfaction that the Adminis- 
trator ...isable to report to the Congress that the objectives sought by the Fair Labor 
Standards Act ... were attained to a very large extent” (p. vii). 

See W. Bowden, “Employment and Earnings in 1940" in 52 Monthly Labor 
Review (1941), p. 527. See also the editorial article, ‘‘Two Years of the Fair Labor 
Standards Act” in 50 Monthly Labor Review (1940), pp. 551-2 
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were to be found not only in the south but also high above the Mason and 
Dixon line in the rich cities of Chicago, New York, Philadelphia, and 
Boston.'*° 

(4) Co-operation with the States; Public Contracts 


In the fifth national conference on labour Legislation in November, 


1939, the secretary of labor tried to work out a basis of co-operation with 


the states to enforce the new Fair Labor Standards Act.’*' Some states 
willingly co-operated ; the policy of Massachusetts, for instance, was stated 
by the courts to be the same as that of FLSA.'** Below the Mason and 
Dixon line, North Carolina was regarded as especially progressive and 
co-operative.'** In 1939 laws like FLSA were rarely found on state 
statute books, so the secretary of labor assembled a committee of state labor 
commissioners who drafted “Suggested Language for a State Wage and 
Hour Bill.’?** But by 1943, as noted in the Commerce Clearing House 
Labor Law Series, the legal labour situation for substandard toilers had 
been probably improved in the states, the Oklahoma wage-hour law had 
been upheld, although the similar law of South Carolina was held unconsti- 
tutional.’*® The state of Montana applied the portal-to-portal rule of the 
wage and hour division for coal miners,'*" but as yet uniformity to a desired 
extent cannot be found in state laws.'** 


The interesting field of fair labour standards for employees working 


20». cit., p. 99 

121 ditorial article, ‘Fifth National Conference on Labor Legislation” in 48 ./ 
Labor Review (1939), pp. 130-3. See also the annotation reference cited in 87 | 
1538 on judicial questions concerning FLSA and state laws, 130 A.L.R. 272, 
\.L.R. 1443. 

12See R. H. White Company v. Murphy, (1942), 310 Mass. 510; 38 N.E. (2d) 685. 

3°°The Old North State,” wrote J. B. Andrews, “is leading the South towards a 


more progressive system of protection for working men, women, and children.” See 
‘‘A Southern State Pioneers in Federal Co6peration” in 30 American Labor Legislation 
Review (1940), at p. 125. 

14See the editorial article in 50 Monthly Labor Review (1940), pp. 891-909, on 
minimum-wage legislation as of January 1, 1940. 

1%See 2\ Commerce Clearing House, Labor Law Series (ed. 3, 1943), on state laws, 
at pp. 40, 111-15, for “Standards Recommended for Revision of State Child-Labor 
Laws” as approved by the fifth national conference on labor legislation. On the hours 
of-labor law for South Carolina, see 48 Monthly Labor Review (1939), p. 1106. On 
the Oklahoma minimum-wage law, see Associated Industries of Oklahoma v. Industrial 
Welfare Commission, (1939) 90 Pac. (2d) 899. The law was held constitutional by the 
Oklahoma supreme court for women, but, on account of insufficiency of title, not for men. 

126See Butte Miners’ Union v. Anaconda Copper Mining Company, (1941) 118 
Pac. (2d) 148 

27See F. P. Smith, State Minimum-Wage Laws and Orders, etc. (Washington, 1942), 
published by the Women's Bureau of the Department of Labor as Bulletin no. 191 
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on contracts made by the United States government must be neglected 
to preserve space in the present article. As early as world war I, federal 
inspectors had complained of abuses by award of contracts to bid peddlers, 
and finally congress passed the Walsh-Healey Act establishing standards 
of wages, hours, child labour, safety, health, and even convict labour, 


probably broader than similar standards set up by the administrators of 
FLSA." 


(5) The Labour of Children 

Child labour has been in both English and United States history a 
public menace to progress and decency. England, as the older industrial 
nation, realized such evils earlier than the United States. “Only a beginning 
has been made,” declared the president to the conference of children in a 
democracy, “in affording security to children.”!*" 

The care of children is left by FLSA in the hands of the children’s 
bureau of the department of labor, and the bureau’s regulations, as given 
in the Wage-Hour Manual for 1941, seem eminently reasonable.1*° The 


bureau, as described by Katherine Lumpkin, issues age certificates, makes 





inspections prior to law enforcement, makes extended investigations of 
hazardous occupations for minors of sixteen and seventeen years of age, 
and investigates conditions of labour for children of fourteen and fifteen 


in non-mining and non-manufacturing industries.'*! 


Undoubtedly as a 
result of such work the standard of child labour is much higher, as analysed 
by labour experts, than it was during world war I. And FLSA has been 
especially valuable in preventing a flood of child labour, unfit for heavy | 
work, from pouring into war industries.’** Surprisingly little litigation 
can be found on the child-labour clauses of FLSA.'** Lenroot v. Western 





Union Telegraph Company has been mentioned as “the first important 


decision interpreting the child-labour” provisions of FLSA." 


28See W. R. McComb and L. H. Bailey, ‘‘Federal Industrial Inspection under the 
Walsh-Healey Act” in 31 American Labor Legislation Review (1941), pp. 1387-44. 

2°See the editorial article in 48 Monthly Labor Review (1939), p. 1312. 

8°See for instance the Wage and Hour Manual (1941), p. 769. 

1See Lumpkin, op. cit., at pp. 391-405. 

182See E, A. Merritt, ‘‘Trend of Child Labor, 1939-1942” in 56 Monthly Labor 
Review (1943) pp. 450-67. 

133See Lenroot v. Bridges, (D.C.S.D. Miss. 1942), 6 C.C.H. Lab. Cas., 63,887. The 
court said that the attorney general had the right to direct and control child-labour 
litigation, but was not obliged to do so, and that action might be brought independently 
by the chief of the children’s bureau, a sensible enough conclusion. 

14See ‘Recent Decisions of Interest to Labor,” in 57 Monthly Labor Review 1943), 
pp. 1194-5. This is the only child-labour case except for Lenroot v. Bridges cited by 
Teller in the 1943 Supplement to The Law Governing Labor Disputes, etc. (1940). 
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states alone were “incapable of removing the serious evils resulting from 
long hours and low wages in inter-state industry.”**' Under the commerce 
power congress was not limited to prohibiting only harmful articles from 
entering inter-state commerce, and the decision in Hammer v. Dagenhart 
was inconsistent with the supreme court’s later decisions. Congress did 
not have to wait until transportation commenced to protect the flow of 
commerce. The decision involving the Santa Cruz Fruit Packing Company 
was aptly cited to show that employer-employee relationships had already 
been adjudged as within the scope of the national commerce power. 
Schechter Poultry Corporation vy. United States and Carter v. Carter Coal 
Company were discussed: the former was claimed to apply only to local 
activities after inter-state commerce had ended, while the latter case should 
be overruled along with Hammer v. Dagenhart. And for more than a 
century it was well recognized that the tenth amendment added nothing 
to the constitution.’** 

The case citation of Mr. A. B. Lovett of Savannah, Georgia, while 
extremely clever, resorted, so we submit, to certain reactionary decisions, 
and also to an endeavour to make decisions prove what in strict consti- 
tutionality they should not prove. The decision involving the Jones & 
Laughlin Steel Corporation, for instance, was cited, quite wrongly, against 
LSA instead of properly for FLSA.%* And Hammer v. Dagenhart and 
the Child Labor Tax Case of 1922 were oddly cited along with the case 


4 


involving the Friedman Harry-Marks Clothing Company,’** while an old 


case in which Brewer J. had merely upheld an Idaho sheep quarantine 


Act was cited to uphold the inadmissible contention that the interests of 
the federal government and of the several states concerning inter-state 
commerce were different as regards harmful and harmless articles.’*° And 
Mr. Lovett also practically argued that substandard labour conditions were 
not an unfair method of competition.’** 

The two principal questions at issue, began Stone J. in his opinion, were 


(1) the power of congress to prohibit shipment of lumber in inter-state 


1See 85 L. Ed. 609, at p. 611, and p. 612 for the rest of the brief. 

822 oc. cit., supra, in note 151. 

3Qoc. cit., supra, in note 151. See also National Labor Relations Board v. Jone 
and Laughlin Steel Corporation, (1937) 301 U.S. 1, 81 L. Ed. 893, 57 Sup. Ct. 615 

14For Hammer v. Dagenhart, infra note 158. See also National Labor Relation 
Board v. Friedman Harry-Marks Clothing Company, (1937) 301 U.S. 58, 81 L. Ed. 921, 
57 Sup. Ct. 645, and the Child Labor Tax Case (Bailey v. Drexel Furniture Company), 
1922) 259 U.S. 20, 66 L. Ed. 818, 42 Sup. Ct. 449. 

155 Rasmussen v. Idaho, (1901) 181 U.S. 198, 45 L. Ed. 820, 21 Sup. Ct. 594 

Mr. Lovett cited, wrongly we submit, such cases as Federal Trade Commi 
Winsted Hosiery Company, (1922) 258 U.S. 483, 66 L. Ed. 729, 42 Sup. Ct. 384. 
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commerce after a manufacturing process violative of wage-hour provisions 
of FLSA, and (ii) the power of congress to prohibit employment of 
workmen in the production of goods for inter-state commerce “at other 
than prescribed hours and wages.” The supreme court, of course, had 
jurisdiction to review the case, after the Darby Lumber Company had 
demurred to an indictment in the district court for southern Georgia.’* 
The provisions of FLSA prohibiting shipment into inter-state com- 
merce of goods produced under substandard labour conditions was a valid 


exercise of the power of congress over inter-state commerce. In support 


of this major contention Stone J. restated, so to speak, the sterling com- 
merce power doctrine as broadly interpreted, beginning with the leading 
case of Gibbons v. Ogden in 1824.'*** Congress could prescribe the rule 
for inter-state commerce and could both regulate such commerce and also 
prohibit shipment into the stream of commerce. The congressional com- 
merce power was “complete in itself,” and congress might exclude from 
commerce articles which the states had not sought to regulate, while the 
exercise of the national commerce was not invalid merely because attended 
by incidents similar to those attending the exercise of police power by the 
states. The courts had no power to control the motives of congress in 
regulating commerce, so that congress might prohibit from any motives 
that pleased that body,'**” a rule later emphasized by the Maryland circuit 
court in Missel v. Overnight Transportation Company'*** particularly as 
to the economic wisdom of congress. 

Stone J. would not have restated the commerce doctrine, he asserted, 
were it not for the stumbling-block of Hammer v. Dagenhart.** That 
decision rested on the theory, novel when made, and unsupported by any 
provision in the constitution, that the power of congress to prohibit articles 
entering inter-state commerce was “limited to articles which in themselves 
have some harmful or deleterious property,’ a view “long since aban- 
doned.’”"** Hammer v. Dagenhart was also wrong in its doctrine that the 


'?See 85 L. Ed. 609, at pp. 614-16. 
1578/1824) 0 Wheat (U.S.) 1, 196, 6 L. Ed. 23,70. 
157° or cases under FLSA holding among other things that the wisdom of congress 
must be respected, see Title 29 (1942) U.S.C.A., c. 8, s. 201, note 2. 

47°Tn the opinion, was stressed the economic wisdom of congress. See (C.C.A. Md., 
1942), 126 Fed. (2d) 98, reversing 40 Fed. Supp. 174. 

168Hammer v. Dagenhart, (1918) 247 U.S. 251, 62 L. Ed. 1101, 38 Sup. Ct. 529 

See 85 L. Ed. 609, at p. 618, where Stone J. cited the following: Brooks v. United 
States, (1925) 267 U.S. 432, 69 L. Ed. 699, 57 Sup. Ct. 277; Electric Bond and Share 
Company v. Securities and Exchange Commission, (1938) 303 U.S. 419, 82 L. Ed. 936, 
58 Sup. Ct. 678, 115 A.L.R. 105; Kentucky Whip and Collar Company v. New York 
Central Railroad, (1937) 299 U.S. 334, 81 L. Ed. 270, 57 Sup. Ct. 277; Mulford v. Smith, 
1939) 307 U.S. 38, 83 L. Ed. 1092, 59 Sup. Ct. 648. 
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motive of congress as to prohibition could operate to make such prohi- 


bition unconstitutional. “The authority of the federal Government over 
interstate commerce,” quoted Stone J. from United States v. Rock Royal 
Codperative,’*° “does not differ in extent or character from that retained 
by the States over intrastate commerce” ; and that was the end of Hammer 
v. Dagenhart. 

Stone J. then considered wage-hour requirements of FLSA, asking 
whether substandard labour was related to inter-state commerce. The 
obvious purpose of the Act was “not only to prevent interstate transporta- 
tion of the proscribed product, but to stop the initial step towards sucl 
transportation production with the purpose of so transporting it.” To 
make the prohibition effective it was not necessary that all goods so 
produced enter inter-state commerce.’** The wage-hour provisions of 
FLSA were valid because the power of congress over commerce extended 
even to intra-state activities so affecting inter-state commerce as to make 
such regulation appropriate—the doctrine of the Minnesota Rate Cases.'°* 
If intra-state railway rates could thus be regulated, so also could intra-state 
substandard labour conditions. On this vital point both Stone J. and Mr. 
3iddle cited Santa Cruz Fruit Packing Company v. National Labor Re- 
lations Board.*** Yet Stone J. asserted that this doctrine was held long 
before the Labor Board Cases.*** And such parts of Carter v. Carter 
Coal Company'® as were inconsistent with this doctrine were overruled, 
so that Mr. Biddle did not succeed in having the whole decision eliminated. 
In completing his opinion, in considering which many interesting points 
must be omitted here, Stone J. relied on IVest Coast Hotel Company v. 


166 


Parrish’*® to prove that minimum-wage regulation was not an offence 


against the due process of the fifth amendment. The Act (FLSA) was 
sufficiently definite and, he concluded crisply, “No more is required,” to 
meet administrative standards. 

This decision thought Mr. R. E. Cushman, put the “capstone on the 


1690/1939) 307 U.S. 533, 569, 83 L. Ed. 1446, 1467, 59 Sup. Ct. 993. 

161See 85 L. Ed. 609, at p. 619. 

182See note 161 for the citation of these cases: (1913) 230 U.S. 352, 398, 410, 57 
L. Ed. 1511, 1540, 1546, 33 Sup. Ct. 729, 48 L.R.A. (N.S.), 1151. 

163(1938) 303 U.S. 453, 466, 82 L. Ed. 954, 960, 58 Sup. Ct. 656. 

14See 85 L. Ed. 609, at p. 620; 312 U.S. 100, at p. 122: ‘‘The Sherman Act and 
the National Labor Relations Act are familiar examples of the exertion of the commerc: 
power to prohibit or control activities wholly intra-state because of their effect on inter 
state commerce.’’ Stone J. then cited various cases of litigation on the Sherman Act. 

165 Carter v. Carter Coal Company, (1936) 298 U.S. 238, 80 L. Ed. 1160, 56 Sup. Ct 
855. See 84 L. Ed. 609, at p. 622. 

166(1937) 300 U.S. 379, 81 L. Ed. 703, 57 Sup. Ct. 578, 108 A.L.R. 1330 
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Court’s recent interpretation of the commerce clause.”*** The wage and 
hour division rejoiced that its rules as to minimum wages, overtime, 
shipping, and record-keeping might be held constitutional.'®* To be noted 
about this opinion, we think, are its keen logical and learned sequence of 
argument, the restating and indeed amplifying of the commerce-power 
doctrine, the elimination of Hammer v. Dagenhart, and, of course, the 
application of the commerce doctrine to even intra-state substandard labour 
conditions. 

Popular opinion was sometimes almost too jubilant: PM for instance 
thought that a child labour amendment was no longer needed,'*® and the 
president of the Brotherhood of Railway Clerks hailed the decision as a 
victory for the working classes.’*° 


(2) Opp Cotton Mills v. Administrator™™ 

The facts in the case are interesting: on March 21, 1939, the industry 
committee appointed by the administrator for cotton, silk, and rayon, after 
taking full evidence, voted thirteen to six to fix the industry’s minimum 
wage at thirty-two and a half cents an hour or $13.00 for a forty-hour 
week, or $676 for a whole year of fifty-two weeks. In elaborate public 
hearings by the administrator 135 witnesses testified. Finally, on Sep- 
tember 29, the administrator ordered that the committee’s recommendations 
go into effect. Statistics showed that the pay rate of thirty-two and a half 
cents an hour would increase the average wage bill of the textile industry 
by only 4 per cent over the previous twenty-five cents minimum. And 
average labour costs were only one-third of total production costs. 

The lawyers for Opp Mills argued against FLSA that the administra- 
tor’s hearings were unfair with a “lack of substantial evidence” taken, that 
FLSA violated the commerce clause, and that it delegated legislative 
power to the administrator in defiance of the mandate of the fifth amend- 
ment to the constitution. 

In reply to this assertion of unconstitutionality of FLSA, Justice 
Stone’s interesting argument ran as follows: after a statement of familiar 
rules about delegation of power,’** and a statement that the court would 
follow United States v. Darby on questions of commerce power, it was 
asserted that the provisions of FLSA as to wage-fixing and delegation 
were not so vague and indefinite as to constitute an unconstitutional delega- 


167See ‘‘Constitutional Law in 1940-1941” in 36 American Political Science Review 
1942), p. 263. 

8A nnual Report (1941), p. 52. 16°See PM, February 4, 1941, p. 18. 

1797 abor, February 17, 1941, p. 1. 171 Supra. 

1?See 85 L. Ed. 624, at p. 635. 
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tion of power, that congress might resort to fact-finding boards when the 
latter’s findings were made in conformity with previously adopted legis- 
lative standards and when the findings were essential to the proper enforce- 
ment of a national statute. For a constitution “intended to endure for 
ages to come” did not require congress to find out for itself every minute 
fact on which to base its legislation.'*® The essentials of the legislative 
function were well preserved when the legislature specified basic conclusions 
of fact, upon the ascertainment of which by a designated administrative 
agency, the congress ordains that its commands be made effective. To 
accept the judgement of an administrative agency did not constitute an 
abandonment of the legislative function aforesaid, and a comparison was 
made between the wage and hour division and the Tariff Act of 1922 
authorizing the president to raise and lower tariff duties upon the findings 
of fact of the tariff commission.’** The orders of the administrator, judicial 
in nature, were made upon similar fact-finding, in this instance by industry 
committees. The administrator could amend an order or refuse to place 
a certain industry, here the woollen industry, within the scope of an order, 
and he was not required to ‘“‘make a mathematical geographical apportion- 
ment” of industry committee membership nor to conduct quasi-judicial 
hearings."*® In a detailed consideration of the whole administrative pro- 
cedure as to the Opp Cotton Mills, Stone J. found no want of administrative 
due process.’** 

The justice was complimented by the American Bar Association Journal 


for his “patient examination” of all the detailed criticisms made as to 


I LSA’s administrative procedure, and for his successful refutation of such 


criticisms by some of the country’s most skilled lawyers.’7* The point 
was made that the decision did not make a satisfactory distinction between 
general constitutional and administrative due process.'** Such a distinction, 
we would submit, is needless for the practical decision in the case involving 
the Opp Cotton Mills; the distinction is rather one for students of political 


science. The decision was also criticized for its breadth of delegation of 


See 85 Law Ed. 624, at p. 636 where Stone J. quoted the aforesaid passage from 
VWcCulloch v. Maryland, (1819) 4 Wheat. (U.S.) 316, at p. 407. 
‘Stone J. cited the Tariff Act of 1922, September 21, 1922, 42 Stat. at L. 858, c. 356 
Stone J. cited Norwegian Nitrogen Company v. United States, (1933) 288 U.S 
204, 77 L. Ed. 796, 53 Sup. Ct. 350. 
See 85 I Ed 624, it p OAL for it wor i < on evidence taking in the ad 
tive process 
See the editorial article on the case in 27 American Ba octation Journal (1941 
p. 170-1 
‘See G. D. Bruch ir Labor Standards Act and Opp Cotton Mill An 


"in 29 Georgetown Law urnal (1941), at pp. 882-8 
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power, so that a check would be given to a wage-fixing agency only if its 
operation were “inherently unfair.”**® In reply we would again humbly 
suggest that a check to an agency if and when it might be unfair is quite 
sufficient for anybody! The whole governmental operation of a great 
country cannot be managed so that all chances of unfairness are auto- 
matically eliminated. Yet in a friendly short analysis, Opp Cotton Mills v. 
Administrator was hailed as a good example of the varying scope of the 
doctrine of fair hearing, based upon the functional nature of certain pro- 
ceedings.**° And the decision became a great precedent for questions of 
proper administration.** 


VI. Frxinc THE DEMARCATION LINE OF INTER-INTRA-STATE COMMERCE 


One of the hard problems to solve under FLSA is that of coverage,'*? 
and by that is meant not so much questions arising from the terms of 
the Act as from the absolute necessity of fixing the demarcation line 
between inter-state and intra-state commerce. The problem has been men- 
tioned already in connexion with the test of commerce: to wit, the nature 
of a workman’s employment.'** Writers of annotations have noticed the 
problem,’** which obviously is to some extent also one of coverage and 
likewise one of exemptions.'** 


(1) Preliminary Efforts to Fix the Demarcation Line 
In connexion with the problem of fixing the demarcation line in com- 


merce, a difficulty which confronts the courts with every national statute 
resting wholly or partly on the commerce clause,’** a writer on coverage 


in 1933 referred to the uncertainty of recent decisions on the scope of the 


See E. D. Golding in 50 Yale Law Journal (1941), at p. 1141. 

'°See V. C. Kohlhaas, ‘Fair Hearing before the Wage and Hour Division” in 10 
George Washington Law Review (1941), at p. 219. The case is also well reviewed by 
C. E. Carpenter in 14 Southern California Law Review (1941), at p. 329. 

SICf. note 176, supra. 

‘See Davisson, op. cit. 

'8On the test of commerce, see supra notes 77-89 and material covered. See also 
Jax Beer Company v. Redfern (C.C.A. Tex. 1941), 124 F. (2d) 172; Swift and Company 
v. Wilkerson, (C.C.A. Tex. 1941), 124 F. (2d) 176. 

'4See annotation, ‘‘What Employees are Engaged in Inter-state Commerce” in 
87 L. Ed., (1942) at pp. 87-105. 

'sOn exemptions, see notes 59-63, supra and material covered. See also supra, 
notes 106-1la and material covered. See also L. Teller, 2 The Law Governing Labor Dis- 

1940), at s. 403 commenting on FLSA, s. 13, and also his 1943 Supplement, at s. 43. 

'“See Tait, op. cit., and the same writer, ‘Making Democracy Safer for Railway 
Servants” in 10 George Washington Law Review (1942), at pp. 272-301, for two studies 
dealing with national statutes resting on the commerce power. See also note 183, supra. 


l 
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phrase “engaged in commerce.”'** The courts took notice of the problem 
at least by 1940 as in the case of Killingbeck v. Garment Center Capitol 
in New York, concerning a watchman and a carpenter employed by the 
defendents who were owners of a building leased to garment manufacturers, 
and the workmen were held not to be engaged in the ‘ 


‘production of goods 
for commerce” under FLSA.?** 


FLSA was upheld in United States v. 
Barr and Bloomfield Shoe Manufacturing Company, on the theory that 
unsatisfactory labour conditions may directly affect inter-state commerce.'*® 

In 1941, the problem became keener: In Bowie v. Gonzales, FLSA 
was upheld on January 10, as a proper exercise of the commerce power 
applying to employees of a sugar mill in Puerto Rico.’° In Fleming v. 
Swift and Company, said to be the first case in which the administrator 
sought judicial approval of his construction of s. 7 of FLSA, the court 
refused to exempt all the employees of the Swift Company.’ Yet in 


Fleming v. Goldblatt Brothers, also heard in Chicago, the court construed 


the phrase “engaged in the production of goods for commerce” so narrowly 


as to exclude from the coverage of FLSA the warehouse employees of a 
firm owning warehouses not only in the Chicago area but also in Indiana, 
and for this decision the court was justly criticized.’** Conservative was 
the decision in Cecil vy. Gradison, in which FLSA was held not to cover 
a janitor and an engineer operating both freight and passenger elevators, 
although these did “undoubtedly facilitate’ inter-state commerce into and 
out of Ohio.*** In Pedersen v. Fitsgerald Construction Company, FLSA 
was shrewdly but narrowly construed so as not to cover the employees 
of a railway bridge contractor.’**# 

In striking contrast to the last three cases mentioned, on December 17, 
1943, came the decision in Fleming v. A. B. Kirschbaum Company holding 
that employees servicing a building, a watchman, carpenter, engineers, and 
firemen, were covered by FLSA because they were indispensable to the 


inter-state business carried on by the admittedly inter-state employees of 


15’See Coop. r, op. cil., at p. 333. 

188See (1940) 259 App. Div. N.Y. 691, 20 N.Y.S. (2d) 521. 

189%See (D.C.N.H., 1940) 35 Fed. Supp. 75. 

19See (C.C.A. 1, 1941) 117 Fed. (2d) 11; 1 Wage Hour Cases, 99. 

m(N.D. Ill., Nov. 3, 1941) 4 Wage and Hour Rep. 618. 

1922(F).C. Ill., 1941) 39 Fed. Supp. 701. See also the editorial article, ‘‘Inter-state 
Commerce under the Fair Labor Standards Act" in 36 Jilinots Law Review (1942 


ule 


at 
pp. 569-74. See also Walling v. Goldblatt Brothers, (C.C.A. 7, 1942) 128 F(2d) 778; 
cert. denied, (1943) 318 U.S. 757, 76 L. Ed. 1130, 63 Sup. Ct. 528. 

198(Ohio App. Hamilton County, 1941) 40 N.E. (2d) 958. 

193°(1941) 662 App. Div. N.Y. 665, 30 N.Y.S. (2d) 989. 
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other companies using the building.’** In the almost exactly similar circum- 
stances to those in Fleming v. Arsenal Building Corporation, Learned 
Hand J., on December 30, 1941, citing Opp Cotton Mills v. Administrator, 
and taking account of contemporary and recent cases on FLSA and also 
on other national enactments, declared, “Cutters and stitchers cannot 
work in a cold and filthy building; they must have light and power to 
drive their machines; they cannot be required to carry goods from one 
story to another.”?*° Other cases of 1941 and of 1942 were narrow or broad 
in their construction of FLSA.?% 

Certain cases concerning railway labourers under the Federal Employers 
Liability Act,'®* illustrate beautifully the difficulty of fixing the demarcation 
line in commerce. FELA, as amended, was cited by Frankfurter J. in 
commenting upon the problem of the commerce demarcation line in a dual 
government.’** Before the said amendment which explicitly broadened the 
scope of FELA, the latter had been construed with undue narrowness, in 
spite of dissents by Holmes J. and others, such narrow construction 
applying the Act only to railway labourers directly engaged in “trans- 
portation.” A notable case was Shanks v. Delaware, Lackawanna, and 
Western Railroad Company, but there were other well-known cases.'** 

Regarding the Fair Labor Standards Act, one legal writer criticized 
congress for not drafting FLSA so as to make it “apply to all employees 
whose work directly or substantially affects commerce.”*°° Another com- 
mentator believes that congress did not intend to apply to inter-state sub- 
standard labourers the wide, sweeping doctrine of the Shreveport Rate 
ton” 


4(C.C.A. 3, 1941) 124 Fed. (2d) 567; 1 Wage and Hour Cases 202, affirming 38 
Fed. Supp. 204. 

1%(C_.C.A. 3, 1941) 125 Fed. (2d) 278, at p. 279. 

1%Such cases can be picked out of Title 29 (1942) U.S.C.A., c. 8, s. 201, note 1. 
For instance in Consolidated Timber Company v. Womack, (C.C.A. 9, 1942) 132 Fed. 
(2d) 101, the court held that certain employees of the timber company preparing meals 
in the company’s cookhouse were engaged in commerce, in spite of the fact that in the 
cookhouse meals were served to the general public. 

197See for instance New York, N.H. & H.R. Co. v. Bezue, (1932) 284 U.S. 415, 419, 
76 L. Ed. 370, 373, 52 Sup. Ct. 205. 

19853 Stat. at L. 1404. 

199Shanks v. Delaware, L. and W. Railroad Company, (1916) 239 U.S. 556, 558, 
60 L. Ed. 436, 438, 36 Sup. Ct. 188, L.R.A. 1916 C. 797. Chicago and N.W. Railroad 
Company v. Bolle, (1931) 284 U.S. 74, 78, 76 L. Ed. 173, 176, 52 Sup. Ct. 59. Chicago 
and E.1I. Railroad Company v. Industrial Commission, (1932) 284 U.S. 296, 76 L. Ed. 
304, 52 Sup. Ct. 151, 77 A.L.R. 1367. 

20See Cooper, op. cit., at p. 336, citing (1937) 300 U.S. 515. 

2%Scee Davisson, op. cit., at p. 1061. 
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(2) The Supreme Court Considers the Demarcation Line in FLSA 

The supreme court first prominently considered the demarcation line 
in inter-state commerce in A. B. Kirschbaum v. Walling on June 1, 1942.9? 
Frankfurter J., in an opinion upholding the lower courts, described the 
Kirschbaum Company’s six-storey building in Philadelphia and the 
Arsenal Corporation’s big twenty-two storey building in New York City. 
Congress, he believed, rejecting the Shreveport doctrine for FLSA, “chose 
not to enter areas which it might have occupied.” In the present case 
there was no preliminary administrative process to guide the supreme court 
in adapting FLSA “to an infinite variety of complicated industrial situ- 
ations.” Therefore, the supreme court simply fell back upon “the normal 
and spontaneous meaning” of FLSA and disregarded constructions of a 
purely local nature. Hence the building service employees were in com- 
merce and were covered by FLSA. 

After this decision FLSA was for awhile construed liberally,?°* at 
least until the equally liberal ruling in Warren-Bradshaw Drilling Company 
v. Hall on November 9, 1942.*°* The members of an oil-well drilling crew 
were held to be “engaged in the production of goods for commerce” in spite 
of the pleas of the company that it did not know its business was inter- 
state, and in spite of the dissent of Roberts J., who asserted that the 


decision of the majority ignored “‘all practical distinctions between what is 


local and what is national.” And some critics agreed with Roberts J. 
that in the said case the doctrine of the supreme court was theoretical 
rather than practical.*°° The problem of the demarcation line in commerce 
may never be solved by anybody, but the supreme court continued its 
labour on the subject. In what was believed to be the first case on intra- 
state employees of a wholesale firm purchasing goods outside its state 
ot location, Douglas J., in Walling v. Jacksonville Paper Company, delivered 
an opinion holding that FLSA applied to such warehousing employees, 
when the merchandise they handled came into the state of location on a 
prior order or on pre-existing contracts, in spite of the fact that the goods 


) 


halted for a time in the warehouse.*”’ In the companion case of Higgins v. 


Carr Brothers Company, the same justice wrote the opinion holding certain 
wholesale warehouse employees not to be covered by FLSA in the absence 


of any prior order or contract.** 


2021942) 316 U.S. 517, 86 L. Ed. 1638, 62 Sup. Ct. 1116. 
2%See editorial note in 11 George Washington Law Review (1943), at p. 262 
204(1942) 317 U.S. 88, 63 Sup. Ct. 125, 87 L. Ed 
See editorial note cited in note 203, supra, at p 
20/1943) 317 U.S. 564, 87 L. Ed. 460, 63 Sup. Ct 
1943) 317 U.S. 572, 87 L. Ed. 478, 63 Sup. Ct 
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The supreme court again construed FLSA broadly on February 1, 
1943, to cover employees of a toll-road company in Florida, since the toll- 
road, as viewed by Murphy J., constituted ‘‘an integral part of the (motor) 
highway system of the United States.”?°* Yet the decision in McLeod v. 
Threlkeld, given on June 7, 1943, with the opinion by Read J., held that 
FLSA did not, under the classic test of commerce, cover a cook employed 
by a contractor to serve meals to maintenance-of-way employees on an inter- 
state railroad.*°* To this rather narrow ruling?'® came vigorous dissent by 
Black, Murphy, Douglas, and Rutledge, JJ., who believed that the court 
was improperly following the narrow doctrine of Shanks vy. Delaware, 
Lackwanna and Western Railroad Company.*" 


(3) FLSA and Interstate Motor Carriers 

The Motor Carrier Act of 1935, said Reed J., in United States, Inter- 
state Commerce Commission, et al. v. American Trucking Association on 
May 27, 1940,?'* fixed the maximum hours of service for motor vehicle 
employees in regard to safety considerations. A few months later came 
FLSA exempting employees (s. 13(b)) over whom the commission had 
power. Although the truckline employees requested it, the commission 
refused to disregard its order limiting its own power to employees whose 
activity affected the “safety of operation.” The district court reversed the 
commission but was in turn reversed, in a decision which obviously 
strengthened FLSA, which now might be held to apply to such employees. 
The commission's self-denying position was again upheld in Southland 
Gasolene Company v. Bayley." 


VII. ADMINISTRATIVE AND JUDICIAL PROBLEMS CONCERNING FLSA 

The enforcement of FLSA has probably been less administratively 
complicated than the enforcement of the National Labor Relations Act, 
but FLSA has still presented some tough administrative problems to the 
courts. One such difficulty arose over the use of the administrator's 
subpoena to produce records of wages and hours. 


(1) Cudahy Packing Company v. Holland: When a Subpoena Is Not a 
Subpoena 


The general rule for the use of the subpoena requires such use by an 


208(1943) 318 U.S. 125, 87 L. Ed. 656, 63 Sup. Ct. 494. 

209(1943) 319 U.S. 491, 87 L. Ed. 1538, 63 Sup. Ct. 1248. 

2°See the critical editorial comment on the same case in the lower courts in 56 
Vonthly Labor Review (1943), p. 493. 

21 Supra. 

212(1940) 1 Wage and Hour Cases 64, 310 U.S. 534, 60 Sup. Ct. 1059, 84 L. Ed. 1345. 

213(1943) 319 U.S. 44, 87 L. Ed. 1244, 63 Sup. Ct. 917. 
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administrative body only in a quasi-judicial capacity.*'* If a corporation 
can somehow manage to show that an administrative officer enforcing a 
statute is misusing the subpoena, then that corporation can escape to some 
degree from compliance with the statute. 

The use of the subpoena to enforce FLSA was perhaps first prominently 
considered by Treanor J. in Montgomery Ward and Company v. Fleming." 
This firm was compelled, by virtue of Judge Treanor’s opinion, which the 
United States supreme court refused to reconsider, to produce its records 
of wages and hours. Referring to investigations by a governmental body, 
Treanor J. said: “The cases hold that there must be a demand suitably 
made by duly constituted authority, that such demand be expressed in 
lawful process, and that the lawful process limit its requirements to certain 
described documents and papers. ... Also there must be relevancy to the 
subject of investigation.’’*"® 

After this arose the touchy problem of redelegating the subpoena power. 
In Fleming v. Easton Publishing Company," the court held in 1941 that 
the regional directors of FLSA might not redelegate the subpoena power 
delegated to them originally by the administrator. One might agree with 
such a ruling, but not with the ruling of Lowell Sun Company v. Fleming 
in 1941 that the administrator could not issue subpoenas even to his 
representatives.?'S 

The supreme court finally, on March 2, 1942, in Cudahy Packing Com- 
pany v. Holland,*** declared that the entire history of the legislation on 
subpoenas did not authorize by implication the delegation of the subpoena 
power, and that FLSA did not confer such unlimited power. This probably 
incorrect decision called forth a vigorous dissent from Douglas J. with 
whom Black, Byrnes, and Jackson, JJ. concurred.**° Douglas J. reasoned : 
“The Act extends to thousands upon thousands of persons and businesses. 

If the Administrator must issue subpoenas, it seems hardly likely that 
anything but sign them in blank. . . . The subpoena power is 
mitant of the power to investigate. Congress has specitically 

the power to make and conduct investigations.” 
in denying a rehearing to Standard Dredging Company v. IValling, 


reme court, although permitting the use of the subpoena by the 


24See Harriman v. Interstate Commerce Comm » (1908) 211 U.S. 407 
1940) 114 Fed. (2d) 384, cert. denied to C.C.A,. 7, October 28, 1940, 1941 Wa 
and Hour Manual 585, 311 U.S. 690, 85 L. Ed. 446 
6Wage and Hour Manual (1941), p. 610 
D.C. Pa. 1941) 38 Fed. Supp. 677 
18(C.C.A. Mass, 1941) 120 Fed. (2d) 213. 
19/1942) 315 U.S. 357, reversing 119 Fed. (2d) 209 


\r p 368 
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administrator, seems to leave unsolved the question of the delegation of 
authority on this question.?*4 


(2) Overtime: What Is the “Regular Rate”? 


A little thought on the subject of overtime pay will show anyone 
that such pay cannot be computed by any fixed and immutable “regular 
rate.” Mr. F. E. Cooper in the summer of 1939 foresaw trouble on the 
question of overtime: if employees were receiving $40.00 for a fifty-hour 
week or eighty cents an hour, whereas the minimum wage of FLSA was 
much lower, then on a strict interpretation of FLSA such employees ought 
justly to receive $42.40 a week since forty-four times eighty cents plus 
six times $1.20 for the six hours of overtime equals not $40.00 but $42.40 
a week.*** Later on the majority of the supreme court seemed unable to 
see this point. When the lower courts first judged the case involving the 
Belo Corporation of Texas, they permitted the corporation to contract with 
its employees so as to avoid the strict computation of overtime, a decision 
which a legal writer thought would defeat the purposes of FLSA as to 
overtime.*?* Other courts varied in their rulings. **' 

In Walling v. Belo Corporation,?** it was brought out that the Belo 
Corporation had contracted with its employees to work excess hours 
under a weekly salary guarantee, and when the employees worked more 
than enough hours to earn this guarantee, the surplus was paid for at 
150 per cent of this allegedly “basic” or contract rate. In a careful, 
temperate opinion, Byrnes J. gave what might be called the practical 
adjustment of the controversy but certainly not the strict construction 


of the Act by permitting the Belo Corporation to continue its kindly, 
paternalistic violation of FLSA. To this administrative decision, as it 


were, Read, Black, Douglas, and Murphy J]. dissented: the Belo contract 
was used to dodge the requirements for overtime pay, and “by such a 
verbal device, astute management,’ when the employee is willing, “may 
avoid many of the disadvantages of ordinary overtime, chief of which is 
a definite increase in the cost of labour as soon as the hours worked exceed 


the statutory workweek.”?** 


221/1D).C.S.D.N.Y. 1942) 44 Fed. Supp. 601, 132 F. (2d) 322; cert. denied (June 1, 
1943) 319 U.S. 761, 63 Sup. Ct. 1318. 
220 p. cit., at pp. 351-2. 
23See the editorial note in 54 Harvard Law Review (1941), at pp. 1077-8. 
24See for instance the cases cited by Reed J. on overtime in Overnight Trans por- 
ition Company v. Missel, 316 U.S. 572, at p. 578, n. 12. 
(1942) 316 U.S. 624, 62 Sup. Ct. 1223, 86 L. Ed. 1716. The decision affirmed 
121 Fed. (2d) 207, affirming 36 Fed. Supp. 907. 
For the dissent, see pp. 635-9. 
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Only a reading of the decision and the dissent and the notes thereto 
will give one a clear picture of the overtime controversy, with additional 
reading of Overnight Transportation Company v. Missel.2*" The result 
of both cases, some thought, would not be harmful, but would “serve to 
stabilize and clarify the terms and conditions of an employment contract.”’*** 
Other critics agreed with Justice Reed’s dissent in the case involving the 


Belo Corporation, think that the decision would tend to produce manipu- 


lation of labour rates contrary to the purpose of FLSA.?*° 


(3) Redcaps and Their Tips 

The Jacksonville Terminal Company of Jacksonville, Florida, on June 
16, 1939, signed an agreement with its redcaps by which, in spite of the 
protests of the redcaps, they were to turn over to the terminal as part 
of their earnings all tips received from the public. On the rightness of 
this arrangement, Reed J. gave an opinion for the supreme court on 
May 2, 1942.*°° With an interesting case citation Reed J. endeavoured 
to prove that redcaps were not entitled to the minimum wage plus tips in 
addition. To this Black J. dissented, with Douglas and Murphy JJ. con- 
curring: “The tip-paying public is entitled to know whom it tips, the 


redcaps or the railroad The reader may consult the annotations and 


decide the question for himself.* 


(4) Jurisdiction and Other Problems under FLSA 

S. 16(b) of FLSA provides that action to recover damages from 
employers who have violated the wage and hour provisions of FLSA “may 
be maintained in any court of competent jurisdiction by any one or more 
employees” or by their representatives. ‘Despite the indefiniteness of the 
language it is now well established that original jurisdiction .. . is con- 


current in both state and federal courts,” although the question seems 


7(1942) 316 U.S. 572, 86 L. Ed. 1682, 62 Sup. Ct. 1216 
28See editorial note in 29 Virginia Law Review (1942), at pp. 117 f. See also edi- 
torial article in 41 Michigan Law Review (1942), at pp. 543-9; editorial note in 16 Templ. 
University Law Quarterly (1942), at pp. 442. 

» editorial note in 43 Columbia Law Review (1943), at pp. 355-63. See als 
comment in 55 Monthly Labor Review (1942), p. 104, where the dissent of Reed J 
is noted, 
23°1n Williams v. Jacksonville Terminal Company, (1942) 315 U.S. 386, 86 L. Ed 
914, 62 Sup. Ct. 695. Rehearing denied, 315 U.S. 830, 62 Sup. Ct. 909, 86 L. Ed. 1224 

March 30, 1942). Judged with this case was Pickett v. Union Terminal Company, on 
the same day, and the citation is the same 

#314] L.R.A. (N.S.) 1217, 3 A.L.R. 310, 130 A.L.R. 272, 132 A.L.R. 1443, 5 L.R.A 
(N S } 1155 
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unsettled as to whether a suit properly commenced in a state court can be 
removed by the defendant to a federal district court.?*? 

The general principle of concurrent jurisdiction in civil suits is surely 
“that unless Congress specifically restricts jurisdiction to the United States 
courts, the state courts have concurrent jurisdiction,” a principle of both 
law and common sense.*** Yet in Anderson v. Meacham a Georgia court 
dismissed an action under FLSA on the ground that the federal courts 


had exclusive jurisdiction of a federal statute.*** In the important case of 


Emerson v. Mary Lincoln Candies, Inc., it was held that state courts have 
jurisdiction.*** In Argus Hosiery Mills v. Robertson it was held that the 
federal district court had jurisdiction of any national law regulating com- 
merce no matter what amount of money was involved, and to this decision 
the supreme court denied certiorari.2** Yet a cause cannot be removed from 
a federal to a state court by a defendant just to escape penalties when the 
constitutionality of FLSA is not involved.**? 

From s. 16(b) of FLSA arises the problem of class or representative 
suits by employees. In Shain v. Armour and Company, a suit by an em- 
ployee for overtime was permitted to proceed only for those employees 
along with Shain whose assent to the suit was indicated in the record.*** 
This decision was thought to “‘vitiate the class-suit provision of FLSA” 


in employee suits,*** the latter being considered to create “the most vex- 


atious problem’? of procedure in litigation under the Act.**° In these 
suits the burden rests upon the employees to establish by a preponderance 
of evidence that they are workers in inter-state commerce.**' 


282See the editorial article, ‘Removal of Employee Suits” in 36 Jilinois Law Review 
1942), at p. 788. See also W. S. Reese, ‘Concurrent Jurisdiction” in 27 Virginia Law 
Review (1941), at pp. 328-47; 9 University of Chicago Law Review (1942), at pp. 742-6, 
in case notes; Annotation in 130 A.L.R. (1941), at pp. 272-86; J. A. Rahl, ‘The Class 
\ction Device” in 37 Illinois Law Review (1942), at pp. 119-36. 

See Reese, op. cit., at p. 329, citing Claflin v. Houseman, (1876) 93 U.S. 130, 136; 
Vondou v. New York, N.H. and H. Railroad, (1911) 223 U.S. 1. 

234(Ga. App. 1940) 8 U.S. Law Week, 437. See case notes in 88 Pennsylvania Law 
Review (1940), at pp. 881-3. 

See Reese, op. cit., at p. 343. For the case, see (1940) 173 Misc. (N.Y.) 531, 
17 N.Y.S. (2d) 851. 

236(November 10, 1941) 314 U.S. 681, 62 Sup. Ct. 181. For facts and opinion see 
D.C.E.D. Tenn. 1940) 32 Fed. Supp. 19, (1941, C.C.A. 6) 121 Fed. (2d) 285. 

237(1942, Mo.) 43 Fed. Supp. 252. 

238(1941, W.D. Ky.) 40 Fed. Supp. 488. See the case note in 55 Harvard Law Review 
1942), at pp. 688-9. 

2°See the case note cited in note 238, at p. 688. 

4See Rahl, op. cit., at p. 122. 

*41See for instance Warren Bradshaw-Drilling Company v. Hall, (1942), 317 U.S. 88, 
87 L. Ed. 83; Drake v. Hirsch, (1941) 40 Fed. Supp. 290; Timberlake v. Day and Zimmer 
mann, (1943) 49 Fed. Supp. 28. 
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Other problems have arisen concerning FLSA: the check weighman 
of a miners’ union which pays him may sue the union for overtime under 
FLSA.*** The National Labor Relations Board will certify a union bona 
fide for purposes of FLSA but it is violative of the Act for an employer 
to insist that the employer-employee contract come within the purview of 


collective bargaining provisions.*** As to contracts: an employee who signs 










a release freeing the employer from paying minimum wages under FLSA 
is not barred from later suing for full wages.*** It has been well said that 
the effect of FLSA is to assure the labourer of minimum standards without 
interfering by contract or otherwise with his bargaining freedom.*** Yet 
it has been said that FLSA promotes security by encouraging a guaranteed 
wage.*** Such wages must not be paid in company scrip but in good 
money of the United States.*** Although FLSA contains no explicit pro- 


vision about wrongfully discharged employees, it is believed that the 












federal district court has the inherent power to order reinstatement.** 
And the administrator's “split workweek” rule has been upheld.** 

A corporation in Indiana required its hundred odd employees to form 
a partnership with the managers, and this device was upheld on evidence 
presented to the courts to be genuine.**° Such a ruling, of course, makes 
FLSA inapplicable to the “partners.” But in Porto Rico the alleged co- 
operative which poverty-stricken needlewomen were compelled by their 
managers to join was after careful court scrutiny of evidence declared to 


be illusory and illegal.**! 











VIII. 
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Space is lacking here to discuss certain efforts made in congress either 


to weaken FLSA or to do away with it entirely.2°* Even after four beneficial 





See 57 M nthly Labor Review (1943), pp 307-9 
See L. Teller, 2 Law Governing Labor Disputes (1940), s. 402 
4See, for instance, Mc Norrill v. Gibbs, (E.D.S.C. 1942) 45 Fed. Supp. 363 
“See Dodd, op. cit., at p. 679. 
“See the editorial article, ‘“Guaranteed Annual Wages Encouraged by the Fair 
Labor Standards Act” in 48 Monthly Labor Review (1939), pp. 914-16 
7 Walling v. Peavy-Wilson Lumber Company, (1943) 6 Wage Hour Reports 416; 
Fleming v. Pearson Hardwood Flooring Company, (D.C. Tenn. 1941) 39 Fed. Supp. 300 
5See G. W. Crockett, ‘‘Reinstatement of Employees under the Fair Labor 
Standards Act” in 42 University of Michigan Law Review (1943), at pp. 25-50. 
“See 54 Monthly Labor Review (1942), p. 454 
See Walling v. Plymouth Manufacturing Company, (N.D. Ind. 1942) 46 Fed. 
Supp. 433, also the editorial note in 56 Harvard Law Review (1942), at pp. 478-9. 
Fleming v. Palmer, (C.C.A. 1, 1941) 123 Fed. 749; cert. den. (1942) 316 U.S. 662 
2See the editorial article in 52 Monthly Labor Review (1941), p. 649. Wrote the 
labour commentator for 30 American Labor Legislation Review (1940), at p. 30, ‘Already 
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years of the Act political opposition was believed to be continuing.*** Yet 
at the end of 1942, “concurrent with the criticism directed against the Wage 
and Hour law, there have been expressions of support reported in the 


news columns of the nation’s press; and in some few papers, notable 
exceptions, there have appeared editorials voicing opposition to any change 
in the law. The labour press has been vociferous” in defence of FLSA.*°*4 

The position is taken here that FLSA should, of course, not be destroyed 
but should be scientifically amended. As to how amended, perhaps the 
hest matter-of-fact discussion has been given by A.F. of L. economist Mr. 
Boris Shishkin.*°* He has criticized: the low minima of hours and wages, 
the lack of a daily limitation on hours of work, the lack of a specifically 
enforceable provision for maintenance of some weekly wage when weekly 
hours are shortened, the vague language of s. 7(b) relating to maximum 
hours under bargaining agreements, the numerous exemptions under 
s. 7(c), the clauses concerning apprentices and learners, the industry com- 
mittee procedure, the lack of language to give precedence to employee 
suits and to make it impossible for employers to reduce wages. 

The chief practical defect in FLSA has been said to lie in the exemptions 
from its coverage,*** especially for depressed agricultural labour.?** Within 
an amended FLSA a whole national child-labour law might well be 
included.*** Ambiguities in the language of the Act should be removed,*” 
such as to the clauses concerning overtime and a “regular rate.”*** Pro- 
visions for reinstatement of labourers should be inserted in the Act,*"° and 
it has been suggested that FLSA needs amendment concerning overtime, 
exemptions, declaratory rulings, employee suits, and a uniform statute of 


limitations through the whole country.*"’ Employers, as noted, should 


in Congress the bitterest kind of controversy has arisen as a result of the importunities 
of special interest lobbyists who desire to have their clients exempted from the minimum 
standards of protection.” 
“See Richter, op. cit., p. 98. 
*3*The quotation is from a press release of the Wage and Hour Division of January 
16, 1943. 
‘For the article by Mr. Boris Shishkin, see supra. See also references in the article 
Herman, op. cit. 
See F. E. Cooper, op. cit., at p. 352. 
“See M. A. Beney in the Report, Wages, Hours, etc. (1936), p. 1. 
See Lumpkin, op. cit., at p. 403. 
*5See Golding, op. cil., at p. 1143. 
‘See the editorial note in 9 University of Chicago Law Review (1941), at pp. 166-70, 
in commenting on Williams v. General Mills, (1941) 39 Fed. Supp. 847. 
6°See Crockett, op. cit., at p. 34. 
IF. E. Cooper, ‘‘What Changes in Federal Legislation,” etc. in 28 American Bar 
Association Journal (1942), at pp. 385-93. 
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ind received such a clarifying amendment.?”* Ii, as Frankfurter J. observed, 

there is no dependable touchstone as to what constitutes employment in 

e inter-state commerce,?** FLSA might be amended by inserting the language 
f a practical test of commerce into the Act.*** Such a change in FELA 
would save the courts the mental anxiety as to commerce shown in Jewell 
[ea Company v. Wilhams.*** 

l Yet ought the courts, lawyers, and judges, to be censored particularly 


for their decisions of FLSA? By no means, they have on the whole done 


y a splendid job. But they have been forced into the position of a scholar, 
S who never handled a hammer or saw in his life, and is suddenly compelled 
S to build a house. Instead, a professional builder should do the job. 
Amendments to the Railway Job Insurance Bill were reported as 
€ going through congress in record time,*** and maybe the substandard 
e labourers of the United States would get similarly quick action as to 
ul unendment of FLSA were they as tightly organized as are the railroad 
. men. Only organization, perhaps, will ever give the unskilled worker 
€ equality of justice with the skilled. Yet one should not deplore the passage 
wr the operation of FLSA; it has done immense good for underprivileged 
it men, women, and little children otherwise denied their just rights. The 
e inefticiencies of FLSA are merely the inevitable price, easily worth while 
J 


to pav, exacted by the democratic legislative-judicial-administrative process 
pay ; g J | 

' a great nation engaged in a desperate war for liberty. 
Joun W. Tart 


Salina, Kansas. 


The amendment to FLSA was made August 11, 1939, tor which see 53 Stat at I 
L404, « 685, 15 U.S.C a s. 51. 
‘At p. 520 of (1942) 316 U.S. 517, Frankfurter J. observed To search for ce 


endable touchstone by which to determine whether employees are ‘engaged in inter 
tate commerce or in the production of goods for commerce’ is as rewarding as attempts 
square the circle. The judicial task in marking out the extent to which Congress has 
} exercised its constitutional power over commerce is not that of developing an abstract 
mula. Perhaps in no domain of public law are general propositions less helpful an 
ndeed more mischievous than where boundaries must be drawn, under a federal 
nent, between what it has taken over for administration by the central government at 
what it has left to the States.” 
277On the practical fest of commerce, see the case cited b Murpl \ | rsir \ 
rih Shore Corporation, 1943) 87 Ed, 656, at p. 661; SIS U.S. 125 ». 129 


(C.A.A. Okla, 1941) 118 Fed. (2d) 202 
7) ‘Noted in Labor (Oct Ss, LO40), p | 





NOTES AND DOCUMENTS 


COLONIAL CONSTITUTIONAL LAW 


The appointment of Dr. C. K. Meek to the newly-instituted senior 
research fellowship in comparative colonial law by Brasenose College, 
Oxford, affords an opportunity to draw attention to the fact that there 


is no modern or adequate treatise for the use of students on British colonial 


constitutional law. I had hoped that Sir Anton Bertram, the author of 
The Colonial Service,’ might have seen his way to prepare such a work, 
and indeed we had drawn up an outline and scheme of presentation. The 
gods ordered it otherwise, and it was not to be. It is a serious reflection 
on legal scholarship that, while Dominion constitutional law (including 
Indian) has a large and authoritative literature both in general and in 
particular, we have no such literature dealing with the dependent Empire. 
What is needed is a partnership between some constitutional lawyer with 
experience in teaching and some lawyer experienced in colonial administra- 
tion who could interest as well the services of the colonial office in the 
production of a standard treatise dealing with the constitutional law of the 
colonies, protectorates, mandated territories, and protected states. The 
absence of such a work is all the more obvious when we remember what 
France, for example, has done in this connexion. 


W. P. M. K. 


Dr. ARTHUR BERRIEDALE KEITH 


The death at the age of sixty-six of Dr. A. B. Keith is a distinct loss to 
the world of scholarship; and the University or Toronto Law 
JOURNAL desires to put on record its appreciation of the services and kind- 
nesses extended to it since its beginning by Dr. Keith as a contributor and 
generous supporter. In addition, we would like to make some appreciation 
of his contributions to learning. At the time of his death he had held for 
thirty years the Regius Professorship of Sanscrit and Comparative 
Philology in the University of Edinburgh, where he also lectured in 
constitutional law and history. We are incompetent to value his many 
contributions to the subject-matter of his chair; but those competent to 
judge consider them of high importance. 

In constitutional law and history—especially of the British Common- 


‘Cambridge: At the University Press. 1930 
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wealth and Empire—works, articles, letters flowed from his pen in a 
constantly inereasing stream; and there was scarcely an incident or episode 
or case, however great or small in import, which did not receive immediate 
attention from him. All this work was learned to the point of detail, and 
the wonder grew how it was possible to keep level with such ever-changing 
and sometimes elusive events. Indeed, the impression was left that he had 
set himself the task of being the ever-watchful critic and expositor, on 
whom had fallen the duty of being always close to the event and its impli- 
cations. As a consequence, his work suffered somewhat in the objectivity 
due to the best in critical scholarship. Of the width of his knowledge and 
the industrious zeal which kept it constantly up to date there can be no 
possible doubt; and his writings are sources of carefully documented 
material. On the other hand, his strong views on many subjects were too 
often allowed to colour work otherwise learnéd, and they tended at times 
to warp his sense of values. However, the long series of books from his 
pen will remain mines of information, and time will winnow a great harvest 
from the chaff. It may be that in that winnowing his regular notes on 
sritish constitutional law which he contributed for so many years to the 
Journal of Comparative Legislation will remain his best work, written as 
they were, under the decorum and discipline of editorial supervision—cer- 
tainly they will be widely missed. 

In the realm of personal friendship, those who knew him well found 
him a ready helper, a frank and constructive critic, a generous outpourer 
of his vast knowledge. We never knew him to refuse to give the best that 
was in him in this connexion. He found it a pleasure to answer questions, 
to help in difficult problems, and he had an extraordinary capacity for 
answering letters and inquiries almost by return of post. For ourselves and 
the UNIVERSITY oF Toronto LAw JouRNAL his death is a distinct loss. 
We shall miss his enthusiastic and industrious erudition and we shall miss 
perhaps most of all his unqualified generosity for, and assistance to, our 
work and activities. W. P. M. K. 


EmprIrRE Unity—THe “Ricut” oF SECESSION 


It would seem that “Dominion status,” “neutrality,” “the right of seces- 
sion,” and so on are always with us. Whatever may be the emotional 
aspects of these questions—and this is not the moment in history to discuss 
them—it is important that the profession should at least make as close a 
study of the law as is at all possible; for the position that no force will 
ever be used to hold any Dominion within the Empire—a position often 
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reiterated by all parties and their leaders—is not received as satisfactory 


by those who would advance the “sovereignty” of the Dominions. They, 
too, fall back on law and argue from the imperial conferences and the 
Statute of Westminster to support their claims. To the literature of this 
endless discussion Mr. C. W. A. Coulter has added a chapter’ which ought 
to be read not only for the understanding of constitutional issues in South 
Africa, but for many grave legal points of much wider moment. If his 
position is sound—that South Africa cannot legally secede—then a like 
claim for any other Dominion falls. At any rate we should be grateful to 
Mr. Coulter for his pamphlet and especially for his drawing attention to 
Murray v. Parkes This case has not received the attention which i 
deserves in the critical discussions of constitutional law. Doubtless the 
case may have gone off on sound lines on the point at issue—the nationality 
of an Irishman born in Eire, who had resided permanently in England since 
1934. However, there are some remarks about “secession,” “sovereignty,” 
the Statute of Westminster, and such like which are unfortunate. With 
great respect, it must be said that it is most ill-advised for any court to 
deal with such delicate issues when it could well have found a way to avoid 
them. To do so merely gives occasion to fortify controversial and 
fissiparous situations. We submit that the case could easily have been 
decided without the remarks to which we have referred. If, on the other 
hand, the argument presented to the court called for judicial attention in 
connexion with “sovereign independence,” then it was one with which the 
court had no power to deal but only the proper minister of the Crown. 
Professor Keith in the Journal of Comparative Legislation® has not dealt 
with this aspect of the judgement; however, Mr. F. A. Mann‘ and Mr. 
F. H. Newark’ have referred to it in a careful and competent critical 


manner. W. P. M. K. 


ENGLISH STUDIES IN CRIMINAL SCIENCE 
We have already had occasion to draw attention to the plans 


1\Empire Unity. Cape Town: The Author. 1944. Pp. 53. (3d.) 

[1942] 2 K.B. 123; [1942] 1 All E.R. 558. 

Vol. xxtv (ser. 3), at p. 130. 

“The Effect of Changes of Sovereignty Nationality” in 5 Modern Law 
Review (1942), at pp. 218 ff 

“British Nationality and Irish Citizenship” in 2 Northern Ireland Legal 
Ouarterly (1942), at pp. 76 ff. 
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department of criminal science, faculty of law, University of Cambridge.’ 
These plans have matured in the publication of important and authoritative 
studies, through the courtesy of the Canadian Bar Association, in the 
Canadian Bar Review. They are now reissued with their own pagination 
as the “Pamphlet Series of English Studies in Criminal Science” under 
the distinguished editorship of Dr. L. Radzinowicz and Mr. J. W. C. 
Turner, and we welcome this activity of the faculty of law of the University 
of Cambridge. The reissue ought not only to widen the public interest 
in the important problems to which we have drawn attention in a previous 
issue, but ought to render the studies much more easy of reference. Indeed, 
they ought to be bound separately in every law library. They can be 
obtained from Dr. Cecil Wright, Osgoode Hall, Toronto, or from the Squire 
Law Library, Old Schools, Cambridge. The announcements do not make 
clear the terms on which they may be obtained. The price, if any, ought 
to appear in the general list and on each pamphlet. We sincerely trust 
that the important work will receive the support which it undoubtedly 
deserves, and we congratulate Professor P. H. Winfield, and the learned 
editors, on the progress of a great venture of faith. W. P. M. K. 


14 University of Toronto Law Journal (1941), at p. 168. 


Tue Recurtations Act (Ontario), 1944 


The Ontario legislature passed the Regulations Act, 1944 (8 Geo. VI, 
c. 52) in March, 1944, the purpose of which is to require the filing and 
publication in the Ontario Gazette of all regulations, rules, orders, and 
by-laws of a legislative nature which are made or approved by the 
lieutenant-governor in council, a minister of the crown, a department of 
the public service, an official of the government, or a government board or 
commission. In the preparation of the Act, the Uniform Act, which was 
prepared and recommended by the conference of commissioners on uni- 
formity of legislation in Canada, was used as a basis.1. The Ontario Act 
is more rigid in its application than the Uniform Act, and, where a regula- 
tion comes within the prescribed definition, there is no authority or 
machinery for excepting the regulation from the filing and publication 
requirements of the Act. Where such a regulation is not filed, it has no 
force or effect. Where it is not published, actual notice must be shown 
hefore the regulation is effective as against any person. The Act came 
into force on July 1, 1944. Provision is made for its application to all exist- 
ing regulations, which must be filed before the end of December, 1944. 


5 University of Toronto Law Journal (1944), at p. 459. 
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A registrar of regulations has been appointed, and his office is attached 
to, and under the jurisdiction of, the legislative counsel (at present, 

.). By a provision in the regulations issued under 
authority of the Act, the registrar is authorized to refuse the fi 
regulations in certain circumstances (infra) ; and under the regulations the 
form, amendments, revocations, punctuation, etc., must conform 
practice of the office of the legislative counsel in the preparation of statutes 
(infra). This latter regulation is most important. It will be observed 
that the regulations combine to ensure machinery (see specially Regulations 
1 and 10(c), infra) for ensuring that all regulations are rendered in proper 


form before being filed and published. 


The mechanics of publication have been carefully developed. 


he Ontario Gasette, and are assigned a 


lations appear weekly in t 


ticular part of the Gazette. They follow all 


> 


regular matter contained 
in the Gazette, and are followed only by special notices relating | 
office of the king’s printer. They are printed as a separate section 
Gazette, commencing on a right-l 


and page and concludin 

page. Appearing at the foot of each page is a separate serie 

This permits the regulations to be removed 

and bound separately. 

cipate a consolidation ot 
ore 


| 


dation or ication f regulation ich have been filed 


The “t oulati t| follow 


W.P. M.K 


AN ACT TO PROVIDE FOR THE CENTRAL FILING AND PUBLICATION 
OF REGULATIONS 


(8 Geo. VI, c. 52) 


HIS MAJESTY, by and with the advice and consent of 


Interpre- \ssembly of the Province of Ontario, enacts as follows 
tation, 

as (a) “file” shall mean file 

“Minister”; “Minister” shall mean the 


idministr 


11th, 1944, 
General.) 


“publish”; ) “publish” shall mean publish in the manner 
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(d) “Registrar” shall mean Registrar of Regulations; and “Registrar”; 
(ce) “reg@lation” shall mean any regulation, rule, order or by-law “regulation”. 
of a legislative nature made or approved under the provisions 
of any Act of this Legislature by the Lieutenant-Governor 
in Council, a Minister of the Crown, a department of th 
public service, an official of the government or a board or 
commission all the members of which are appointed by the 
Lieutenant-Governor in Council, but shall not include a by- 
law of a municipality or local board, as defined in Thi 


. es Rev. Stat., 
Department of Municipal Affairs Act. \ 


c. 59 


2.—(1) Every regulation shall be filed in duplicate with the Registrar Fijing 


together with a certificate in duplicate of the making thereof signed by required, 
the authority making the regulation or a responsible officer thereof and, 
where approval is required, with a certificate in duplicate of approval 
signed by the authority so approving or by a responsible officer thereof. 
(2) Where a regulation is made or approved by the Lieutenant- Copy from 
Governor in Council, the filing with the Registrar of two copies thereof nee 
certified to be true copies by the Clerk of the Executive Council shall be 
leemed to be compliance with subsection 1. 


(3) Unless otherwise stated therein a regulation shall come into Commence 


a ° } 1 ’ . . ment 
force and have effect on and after the day upon which it is filed and a 
regulation shall in no case come into force or have effect before the day 
of filing. 
(4) Notwithstanding any other Act, a regulation which is not filed Failure 
’ ; ‘ » file 
, shall have no effect. 
3.—(1) Every regulation shall, within one month of the filing Publication 


thereof, be published in the Ontario Gazette. 
Extension 
of time for 


> 


(2) The Minister may at any time, |! 


by order, extend the time for 
publication of a regulation and such order shall be published with the Publication 


regulation. 


(3) A regulation which is not published shall not be valid as against — a 
N a person who has not had actual notice thereof. publication. 
(4) Publication of a regulation shall,— Effect of 
publication 
(a) be prima facie evidence of the text of the regulation and of 
j the making, approval where required, and filing thereof; and 
! (b) be deemed to be notice of the contents thereof to every person 
1¢ subject thereto or affected thereby, 
and a published regulation shall be judicially noticed. 
4. The Minister may,— Powers of 
3 (a) determine whether any regulation, rule, order or by-law is ™!™ster 
il a regulation within the meaning of this Act and his decision 
- shall be final ; 
(>) determine who shall be deemed responsible officers within 
= the meaning of section 2; and 
in (c) determine any matter which may arise in connection with the 


administration of this Act. 








240 


Registrar. 


Numbering. 


Citation. 


Regulations. 


Consolida- 
tion, 
codification. 


Regulations 
heretofore 
passed. 


Pending 
legal pro- 
ceedings. 
Defects not 
corrected. 


Commence- 


ment of Act. 


Short title. 
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5. There shall be a Registrar of Regulations appointed by the 
Lieutenant-Governor in Council who shall,— 
(a) be responsible for the numbering and indexing of all regu- 
lations filed with him and for the publication thereof; and 
(b) exercise such powers and perform such duties as may be 
vested in or imposed upon him by this Act, the regulations 
passed hereunder, or the Minister. 


6.—(1) Regulations or amendments thereto shall be numbered in 
the order in which they are filed, and a new series shall be commenced 
in each calendar year. 

(2) Regulations may be cited and referred to by the expression 
“Ontario Regulations” or “O. Reg.” followed by the number thereof, a 
vertical stroke and the last two figures of tl 
thereof. 


re calendar year of the filing 


7.—(1) Subject to 
Council, the Minister may make regulations,— 
(a) 

(b) 

(c) 

(d) 


the approval of the Lieutenant-Governor in 
prescribing the powers and duties of the Registrar; 
prescribing the form, arrangement and scheme of regulations ; 
prescribing a system of indexing; 
providing for the preparation and publication of a consolida- 
tion or codification of regulations which have been filed, and 
for the preparation and publication of supplements thereto: 
and 
(e) generally for the better carrying out of the provisions of this 
Act. 
(2) Publication of a regulation in a consolidation or codification or 
supplement thereto shall be deemed publication within the meaning of 
this Act. 


8.—(1) Notwithstanding the provisions of this Act, every regulation 
made prior to the date of the coming into force of this Act shall con- 
tinue in force and effect until the 3lst day of December, 1944, but every 
such regulation shall be filed on or before the 3lst day of December, 1944, 
and the provisions of this Act shall apply, mutatis mutandis, thereto. 

(2) This section shall not affect any legal proceeding which is com 
menced prior to the 3lst day of December, 1944. 


The filing or publication of a regulation under this Act shall not 


the effect of validating or correcting any such regulation which 
ise invalid or defective in any respect or for any reason 


This Act shall come into force on the Ist dav of July, 


1944. 


yulations Act, 


1944, 


REGULATIONS 


under 
Regulations Act, 


The 1944 


ney-General, June 26th, 1944; Approved 
i 27th, 1944.) 


rovernor it uncil, June 
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FORM 

1. The form of regulations, amendments thereto and revocations thereof including 
punctuation, capitalization, spelling and other matters of style shall conform to the 
practice of the office of the Legislative Counsel in the preparation of the Statutes. 

2. Each regulation shall be numbered consecutively and subregulations shall be 
avoided wherever feasible. 

3. The inclusion of maps, forms and illustrations in regulations shall be avoided 
wherever feasible. 

4. Where it is necessary to include a map, form or illustration it shall wherever 
feasible be a line cut and shall be not greater than two and one-half inches in width 
and the cut, plate or other device necessary in the printing of the map, form or illus- 
tration shall be delivered to the Registrar when the regulations are filed. 


5. Regulations shall be on paper approximately 14 x 8% inches, shall have a left 


hand margin of not less than 2 inches and a right hand margin of not less than 1 
inch and where typewritten shall be double spaced except in the case of quotations, 
tabulations, descriptions of land and indented clauses which may be single spaced. 

6. The certificate or certificates required by section 2 of the Act shall appear 
at the commencement of the regulations and shall indicate,— 

(a) the subject matter of the regulations; 

(b) the Act authorizing the making of the regulations; 

(c) by whom the regulations have been made; 

(d) the date of the making of the regulations; 

(ce) by whom the regulations have been approved where approval is required; 

(f) the date of the approval of the regulations; and 

(g) a statement indicating whether or not the regulations replace or amend 

other regulations, indicating the number of any regulations so replaced or 
amended. 

7. A concise table of contents shall be appended to regulations before the filing 
thereof unless the regulations contain appropriate headings in the body thereof, but 
such tables of contents and headings shall form no part of the regulations but shall 
be deemed to be inserted for convenience of reference only. 


FILING 
8. Regulations shall be filed only during the regular hours of the office of the 
Registrar. 
9. Regulations shall be deemed to be filed only when they are marked “filed” 
S over the signature of the Registrar and when so marked they shall be deemed to have 
been filed at the time they were received in the Registrar’s office. 
10. The Registrar may refuse to file regulations where,— 
(a) doubt exists as to the authority to make the regulations or any part thereof; 
(b) doubt exists as to the meaning of the regulations or any part thereof; or 
(c) the regulations do not comply with the requirements of the Act and these 
regulations. 


INSPECTION 
11. Regulations shall be immediately available for public inspection upon the 
filing thereof. 
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(dad) a 


(>) an Act index; 
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(c) a Department index; and 
(d) a subject index 
‘ach page of the register shall be it ix columns which shall 
mtain the following information with pect all regulations filed, 
number of the regulations ; 
subject matter of the regulations; 
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amended; and 
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SURVEY OF CANADIAN LEGISLATION 


This survey of legislation in Canada, enacted during the past session 


of each legislature, deals only with the more important statutes. 


DOMINION OF CANADA 
8 Geo. VI, Fifth Session, 1944; 52 Public General Acts passed. 


AERONAUTICS.—The Aeronautics Act is amended (c. 28) by adding provisions 
constituting an air transport board empowered, subject to ministerial direction, 
to license and regulate commercial air service. A complementary amendment 
(c. 25)to the Transport Act, 1938, repeals provisions therein relating to air transport. 


THE AGRICULTURAL PRICES SupPpoRT AcT, 1944 AND THE FISHERIES PRICES 
Support Act, 1944.—These Acts (c. 29 and c. 42) provide respectively for the 
appointment of an agricultural prices support board and a fisheries prices support 
board, each of which is empowered, subject to regulations prescribed by the governor 
in council, to purchase agricultural products and fisheries products at prices fixed 
to ensure adequate and stable returns in the transition from war to peace condi- 
tions; to pay to producers the difference between the prices so fixed and the average 
market prices; and to dispose of the products purchased. A proclamation is neces- 
sary before the powers of the respective boards become effective. 


Banks.—That the decennial revision of the Bank Act was anything but per- 
functory is indicated by the need to provide specially (c. 17) for the extension of 
the charters of Canada’s ten banks to September 1, 1944. The revised Bank Act, 
assented to August 15, 1944, and effective September 1, 1944, (c. 30) continues 
the charters for the usual ten years and reflects in its terms as contrasted with the 
1934 Act, now repealed, the impact of parliamentary debate and discussions in 
committee. Amendments are made to the Quebec Savings Banks Act, including 
a provision for a ten-year continuation of certain charters (c. 20 and c. 47). 


Civi_ SERVICE.—The Civil Service Superannuation Act is amended (c. 34) by 
expanding its coverage both as to persons and benefits. 


CRIMINAL CopE.—Amendments (c. 35) include repeal of provisions for minimum 
prison terms for convictions of “post office” offences. Sentences are left in the 
court’s discretion up to a stated maximum. An increased penalty is provided in 
the case of fraud in relation to the sale or delivery of military stores. 


ELECTIONS.—Provision is made (c. 26) for the voting at a general election of 
war service electors (the Canadian War Service Voting Regulations, 1944, Schedule 
A) and for the voting thereat by proxy of Canadian prisoners of war (the Canadian 
Prisoners of War Voting Regulations, 1944, Schedule B). Consequential amend- 
ments to the Dominion Elections Act, 1938, are made, including a disqualifying 
provision applicable to persons whose racial origin is that of an enemy country, 
and who, at the date of the passing of the Elections Act and of the declaration of 
war against the country, resided in a province which as of those dates disqualified 
persons of such racial origin from voting at provincial elections; provided suc! 
persons did not serve in Canada’s armed forces in the war of 1914-18 or in any 
subsequent war. 
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EXECUTIVE DEPARTMENTS.—Three new departments of government, each 
headed by a cabinet minister, are created and the existing department of pensions 
and national health disappears in the re-allocation of functions. The Department 
of Reconstruction Act, 1944 (c. 18), provides for a department of reconstruction 
headed by a minister charged to prepare and co-ordinate plans and projects for the 
re-establishment in civil life amd re-employment on demobilization of members of 
the armed forces and persons released from war industries, and for the reorganization 
of industry, in order to provide maximum production and full employment in the 
transition from war-time to peace-time production. The Department of Veterans 
Affairs Act (c. 19) provides for a department of veteran affairs headed by a minister 
charged with the administration of statutes and other regulations relative to the 
care, treatment, and re-establishment in civil life of ex-servicemen and their depen- 
dants. The Department of National Health and Welfare Act (c. 22) provides for 
a department of national health and welfare headed by a minister charged with 
the administration of specific statutes and generally of all statutes relative to the 
health, social security, and welfare of the people of Canada. The Salaries Act is 
amended (c. 24) so as to make provision for the salaries of ministers of the above- 
named departments. 


THE FAmILy ALLOwANCEs Act, 1944.—This Act (c. 40) provides for the pay- 
ment of monthly allowances in respect of each child under sixteen resident in 
Canada and maintained by a parent, the allowance varying in amount according 
to the age of the child and being subject to reduction in the case of a fifth and 
subsequent children maintained by the parent. The allowance cannot be taxed, 
assigned, or charged but tax deductions for dependent children under the Income 
War Tax Act are subject to adjustment to avoid duplication in allowances. 


THE FARM IMPROVEMENT Loans Act, 1944.—This Act (c. 41) is designed to 
encourage bank loans to farmers for farm improvement and development by pro- 
viding for a guarantee to any bank against any loss up to 10 per cent of the aggre- 
gate principal amount of loans made by it in accordance with the conditions 
prescribed. 


FINANCE.—The late date on which the budget was brought down is reflected 
in the enactment of five appropriation Acts during the session (c. 1, c. 2, c. 7, c. 27, 
and c. 52). In addition, there were two war appropriation Acts (c. 6 and c. 16), 
and the War Appropriation (United Nations Mutual Aid) Act, 1944 (c. 15), making 
war supplies available not only to the United Nations but also to the United 
Nations Relief and Rehabilitation Administration; $800,000,000 is appropriated 
for the purposes of the Act. 

The Loan Act, 1944 (c. 4) authorizes the raising by way of loan of a sum ot 
sums not exceeding one thousand million dollars for the public service. 


THE INDUSTRIAL DEVELOPMENT BANK Act.—This Act (c. 44) establishes an 
industrial development bank, the authorized capital of which is to be subscribed 
for by the Bank of Canada and the function of which is to provide credit by loan 
or guarantee to industrial enterprises in circumstances, e.g., long-term assistance, 
in which credit from existing credit institutions would not be available on reason- 
able terms, 


INSURANCE.—The Export Credits Insurance Act (c. 39) creates the Export 


Credits Insurance Corporation as a crown company, with power to contract and 
to sue and be sued in its name and with the main function of insuring exporters 
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against risks of loss involved in contracts for the export of Canadian-produced 
goods. Under a special part of the Act, it may, as agent of the minister of finance, 
and during the three years following the coming into force of the part, give assis- 
tance in the way of loans or credit guarantees to foreign governments or theit 
agencies in the interests of Canadian export trade. 

The Canadian and British Insurance Companies Act, 1932, is amended (c. 32) 
by additions to the list of authorized investments. 


INTERNATIONAL COMMITMENTS.—The United Nations Relief and Rehabilitation 
Administration Act, 1944 (c. 12), empowers the governor in council to take such 
action as may be necessary to carry out the agreement for the United Nations 
Relief and Rehabilitation Administration, to which Canada isa party. The Canada- 
United States of America Tax Convention Act, 1944 (c. 31), gives the force of law 
to the Canada-United States Convention of June 8, 1944, which provides for the 
avoidance of double taxation and the prevention of fiscal evasion in the case of 
estate taxes and succession duties. The taxes dealt with by the convention are 


the United States federal estate taxes and those under the Dominion Succession 
Duty Act. 


Jupiciary.—The Judges Act (Annuities) (c. 45) introduces provisions into the 
Judges Act for an irrevocable election by a judge to receive an annuity equal to 
two-thirds of the pension or annuity now provided, whereupon his wife may be 
granted an annuity, terminable on remarriage, equal to half of that of the judge. 
Where a judge, having made the election, dies in office his widow may be granted 
an annuity, terminable on remarriage, equal to two-ninths of his salary at time of 
death. The Judges Act (c. 27) is also amended to provide for the appointment of 
a third judge of the exchequer court, and appropriate changes in this regard are 
made in amendments to the Exchequer Court Act (c. 3). 


THE NATIONAL HousinG Act, 1944.—This Act (c. 46), designed to promote 
housing construction, makes available for new housing for home-owners one hundred 
million dollars; for new housing for rental purposes, fifty million dollars; for home 
improvement and home extension, one hundred million dollars. In addition, pro 
vision is made for grants up to twenty million dollars to aid municipalities in slum 
clearance projects. The Act contemplates the making of contracts with approved 
lending institutions whereby the government will join with them in making loans 
for construction and will share losses on such loans. The Act also provides for 
housing research to promote better housing at lower cost as well as community 
planning. 


PHE NAVAL SERVICE Act, 1944.—This Act (c. 23) is a consolidating and 
amending statute governing the administration and discipline of the naval service 
of Canada and the members thereof. 


RADIO The Canadian Broadcasting Act, 1936, is amended (c. 33) by a pro- 
vision for a full-time chairman of the Canadian Broadcasting Corporation. 


THe SurpLus Crown Assets Act. This Act (c. 21 provides for the estab 
lishment of a crown assets allocation committee and creates the War Assets Cor- 
poratior The committee is to advise the minister of munitions and supply on 
the use or disposal of surplus crown assets, and policies as to the use or disposal of 
such assets may be effectuated by the minister, through the War Assets Corpor 
ation. An overriding control is retained by the governor in council. 
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TAXATION.—Extensive amendments (c. 43) are made to the Income War Tax 
Act; a child of a taxpayer may now include an illegitimate child, a person under 
eighteen in the custody and control of the taxpayer and wholly dependent on him 
for support, a daughter-in-law or son-in-law; changes are made in the exemption 
and deduction provisions in respect of superannuation or pension fund payments, 


charitable donations by corporations, medical expenses (now the excess over 4 per 


cent of income), business losses, alimony, expenditure on scientific research, on 
deferred repairs, and on unproductive oil wells. Revisions are made in connection 
with various tax credits. One-half of the refundable portion of the tax is deductible 
for the 1944 taxation year and the whole of the refundable portion of tax is 
deductible for the 1945 taxation year. 

The Excess Profits Tax Act, 1940, is amended (c. 38) in the direction of easing 
the transition from war to peace production. 

The Dominion Succession Duty Act is amended (c. 37) by enlarging the meaning 
of “child”’ and by subjecting to tax property taken under a gift reserving a benefit 
to the donor unless possession and enjoyment has been assumed by the donee at 
least three years before the donor's death and thereafter retained to the exclusion 
of any benefit to the donor. The taking of a beneficial interest in property upon 
the death of a person failing to exercise a general power of appointment in relation 
thereto is deemed to be a succession. 

Amendments to the Customs Tariff (c. 36) and to the Special War Revenue Act 
(c. 48) complete the changes in taxing laws. 

Mention may be made here of an amendment (c. 50) to the War Exchange 
Conservation Act, 1940, repealing some sections prohibiting certain imports from 
outside the sterling area. 


VETERANS.—The War Service Grants Act (c. 51) provides for war service 
gratuities to members of the armed forces payable in monthly instalments beginning 
one month after discharge and calculated on the basis of $7.50 for every thirty days’ 
service in the western hemisphere and $15.00 for every like period of service over- 
seas. Veterans receiving war service gratuities may also receive a re-establishment 
credit in an amount equal to their war service gratuities which is made available 
for purposes such as acquisition or repair of a home, purchase of furniture or of a 
business or of tools and instruments of a trade. The Veterans Insurance Act (c. 49) 
enables veterans to obtain insurance up to $10,000 through contract with the 
Dominion, without medical examination, and at premiums comparable to those 
ordinarily payable by insurable persons according to their ages. 

Bora LASKIN 
School of Law, University of Toronto. 


MARITIME PROVINCES 
(a) New Brunswick 
8 Geo. VI; Acts passed, 86; Public, 49; Local and private, 37. 


APPRENTICESHIP.— Provisions similar to those made in Nova Scotia and Prince 
E-dward Island this year (see infra) have been brought into effect (c. 43). 


ComMPANIES.—To put the matter bevond doubt, it is expressly provided (c. 22) 
that extra-provincial corporations may hold and dispose of real estate in the prov- 
ince to the same extent as if they had been incorporated under provincial law. 
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Courts.—A new Act (c. 44) makes provision for the setting up of juvenile 
courts along familiar lines. 


LABOUR LEGISLATION.—An Act (c. 49) similar to the one passed this year in 
Nova Scotia (see infra), gives provincial statutory force to the federal regulations 
of February 17, 1944. 

MortHers’ ALLOWANCES.—The old Act (20 Geo. V, c. 10) is replaced by a new 
Act (c. 46). The Act is to be administered by a director with the assistance of an 
advisory commission of not less than three members, of whom two shall be women. 


REAL PROPERTY.—It is expressly provided (c. 29) that a reservation of a legal 
estate in a grant shall operate without execution of the conveyance by the grantee, 
or a re-grant by him and confer a vested estate in possession in the person, whether 
the grantor or not, for whose benefit the reservation is made. The conveyance of 
an estate expressly subject to another legal estate not in existence immediately 
prior to the conveyance is to operate as a reservation in the absence of contrary 
intention. 


Trusts.—The court is empowered, if it considers it expedient, to authorize 
trustees to purchase and make sales and other dispositions of trust property not- 
withstanding that no such powers have been conferred on the trustees by the trust 
instrument or by law (c. 31). 


WILLs.—Servicemen who have enlisted for oversea service are to be deemed 
(c. 30) to be “in actual military service’ within the provisions of the Wills Act and 
therefore able to make a “‘soldier’s will.”’ 


(b) Nova Scotia 
8 Geo. VI; Acts passed, 87; Public, 45; Local and private, 42. 


APPRENTICESHIP.—By amendment (c. 34) to the parent Act (1 Geo. VI, c. 4) 
local apprenticeship committees of from five to seven members may be appointed 
by the minister to act in an advisory capacity to the provincial committee. Fur- 
ther, a director is to be appointed to promote the purposes of the Act. 


CRIMINAL LAw.—Power is given the government to establish a reformatory 


(c.9). Male offenders imprisoned for breach of provincial laws may, on ministerial 
warrant, be transferred from goal to the reformatory. 


FisHING INpustrY.—A special board with from five to seven members can now 
(c. 4) be set up to lend money to needy fishermen from a fund to be established by 
agreement with the federal government. The power to make regulations is vested 


in the board, subject to the approval of the governor-in-council. 


LABOUR RELATIONS.—The Dominion war-time labour relations regulations con- 
tained in the order-in-council of February 17, 1944, are made applicable to Nova 
Scotian industries in so far as provincial legislative competence extends and are to 
have the same force and effect as if enacted by the legislature (c. 8). 


LEGAL PrROFESSION.—The problem of encroachments is dealt with by an Act 
(c. 41) which forbids corporations and non-members of the Barristers’ Society 
practising law. The following are deemed to be included in the carrying on of the 
practice of law: the drawing or preparing of deeds, mortgages and releases and 
assignments thereof, testamentary documents, documents relating to the incor- 
poration, organization, reorganization or winding-up of corporations, documents 
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for use in court, and the appearance before a court, public board, or commission on 
behalf of someone else. An exception is made, with respect to the enumerated 
activities, if they are done at a place more than ten miles distant from an office of 
a member of the Barristers’ Society. 

ScHooLs.—A two hundred thousand dollar provincial fund is authorized (c. 11) 
to assist local school sections to build and improve school buildings. 

WORKMEN'S COMPENSATION.—Blind workmen who are engaged in an employ- 
ment which has the approval of the Institute for the Blind and suffer injury are 
now entitled (c. 5) to compensation under part I of the Workmen's Compensation 
Act (2 Geo. VI, c. 3). Payments in excess of $50.00 are to come out of the con- 
solidated revenue fund, the compensation fund being reimbursed in such cases. 


(c) Prince Edward Island 
8 Geo. VI; Acts passed, 36; Public, 28; private, 8. 


APPRENTICESHIP.—This Act (c. 2) is designed to promote and regulate the 
system of apprenticeship in the trades designated by the Act, which are the building 
trades. The trades may be added to by the government from time to time after 
a request by employees or trade unions or on the government’s own motion. A 
form of contract is prescribed by the Act and it can only be varied with the consent 
of a committee of five members which is to be set up to assist in the administration 
of the Act. No minor is to be permanently employed in a designated trade except 
under a contract of apprenticeship. The government is to pass regulations covering 
the conditions of employment, hours of labour, and rates of wages, etc., and a 
director is to be appointed to administer the Act. 

Crepit Unrons.—An amendment (c. 6) of the parent Act (1 Edw. VIII, c. 6) 
enables ten or more unions to federate. Upon the filing of a memorandum with 
the registrar, the federation is constituted a corporate body. 

EVIDENCE.—An amendment (c. 26) to the Registry Act (1 Geo. VI, c. 30) 
permits acknowledgments by grantors and affidavits of execution to be made and 
taken in the case of members of the armed services before an officer holding field 
officer or corresponding rank. 

INSURANCE.—Fire policies, until proclamation, do not now cover war damage 
(c. 13), and clauses excluding contribution of a ratable proportion of the loss with 
other insurers are invalid unless agreed to by the other insurers. 

In automobile policies covering public liability, insurers may apply to be added 
as third parties when they deny liability, even when the insured does not defend 
the action brought against him by the injured person; the insurer may contest both 
the main issue of the insured’s liability in tort and the issue of damages to the same 
extent as if it were a defendant in the action. 


INtEsTacy.—The Island this year enacts the uniform Act (c. 14). 


TRANSPORTATION.—A sign of the times is a new provincial board set up (c. 25) 
to control the bus business. Such a carrier cannot operate without first getting a 
licence from the board; the board has power to prescribe the conditions of issue of 
licences and has power to cancel. ‘Tariffs of tolls must have board approval, and 


the Act contains a detailed list of safety precautions to be observed by carriers. 


Insurance must be carried to protect passengers and owners of express freight. 
Che board is to rule on the form of bills of lading and express receipts. 


. . . ( ‘I S 
Faculty of Law, Dalhousie University. * F. Curti 
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ONTARIO 
8 Geo. VI; Acts passed, 88; Public, 69; Private, 19. 


ACTIVE SERVICE FINANCIAL PROTECTION Act, 1944 (c. 2); ACTIVE SERVICE LIFE 
INSURANCE PROTECTION Act, 1944 (c. 3); AcTIVE SERVICE MORATORIUM AMEND- 
MENT Act, 1944 (c. 4).—Three Acts were passed providing relief to members of 
the armed forces in respect of their financial obligations. The Active Service 
Financial Protection Act, 1944, is available where a member of the forces or depen- 
dent is sued in respect of an obligation incurred prior to enlistment. also 
available where an extra-judicial proceeding by way of distress, seizure, repos- 
session, or otherwise is taken against personal property of a member of the forces 
or a dependent if the obligation in respect of which the proceeding is taken was 
incurred prior to enlistment. It is similarly available where proceedings are taken 
to enforce payment of municipal taxes. The Active Service Life Insurance Pro 
tection Act, 1944, provides for the treasurer of Ontario « arry ing the life-insurance 
policies of members of the forces to an amount not exceeding $10,000 in each case, 
where application is made therefor. Amounts paid by the treasurer are repavable 
with interest at 3 per cent perannum. The Active Service Moratorium Act, 1943, 
which covers mortgage obligations of members of the forces and their dependents 
is amended by the Active Service Moratorium Act, 1944, to bring it into line with 
the two Acts mentioned above. 


AGRICULTURAL ComMMITTEES Act, 1944 (c. 5).—Under this legislation county 
and district committees are formed comprising representatives of the various 
agricultural organizations within the county or district and also representatives of 
the members of the legislature whose electoral districts include any rural part of 
the county or district, a representative of the county council in the case of a county, 
and a representative of the minister of agriculture in the case of a district. The 
objec ts of the committees include co operation with, and assistance to, the agri 
cultural representative, the making of recommendations to appropriate authorities 
with regard to agricultural matters, co-ordination of the undertakings of the various 
agricultural organizations in the county or district, and the promotion of farm 
youth activities. The minister of agriculture may assign any matter or under 
taking to a committee and any committee may initiate or promote any matter or 
undertaking for the purpose of improving agriculture. Subject to the approval of 


the minister, a committee may require purchasers of any agricultural product 


within the county or district to register and to furnish information, other than cost, 
regarding such product. 


APPRENTICESHIP AMENDMENT Act, 1944 (c. 6).—Petitions to bring a trade within 
the Apprenticeship Act may hereafter be made by a prescribed number of em 
ployees. Formerly employers only were permitted to petition. 

Regulations may require that all persons engaged in a trade shall be either 
registered apprentices or holders of certificates of qualification. An appropriate 
provision is made for exempting persons engaged in the trade when such a regu- 
lation comes into force. 

ASSESSMENT AMENDMENT Act, 1944 (c. 7).—Numerous amendments are made 
to clarify the Assessment Act. The minister of municipal affairs, with the approval 
of the lieutenant-governor in council, is authorized to prescribe rules for the guidance 
of county assessors which will, it is hoped, assist in achieving a measure of equali 


zation of assessments throughout the province. A number of amendments wert 
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made which are designed to ensure that only the valuations of real property will 
be equalized and not business assessments and thus dissolve the difficulties dealt 
with by the court of appeal for Ontario in County of Lambton v. Village of Point 
Edward, [1942] O.R. 365. 

S. 125 of the Act which deals with cancellation, reduction, and refund of taxes 
proved most difficult from both the administrative and legal points of view; it is 
re-enacted in its entirety to be more equitable in principle, clearer in meaning,-and 
simpler in its procedures; it will apply in the year in which the taxes are levied 
rather than in the year in which the assessment was made. 

Under the Tax Sales Confirmation Acts of 1943 and 1944, the period for re- 
demption in certain instances is extended indefinitely and so a new section has 
been added to the Assessment Act under which a municipality buying any land 
at a tax sale may make any expenditure necessary to keep the premises in a propet 
state of repair and may insure the premises and add the cost of repairs and insurance 
to the amount required to redeem the land, provided notice is given to those intet 
ested in the land. 

A tax deed hereafter will not be valid unless there is affixed to it a statutory 
declaration of the treasurer that he has sent out the required notices to those 
interested. The effect of this new provision would be to require treasurers to make 
this declaration at the time of making the tax deed rather than at some later time 
as was permissible under the Tax Sales Confirmation Acts of 1943 and 1944, 


CHEESE AND Hoc Sussipy Act, 1944 (c. 8).—The operation of the cheese and 
Hog Subsidy Act, 1941, which provides for the granting of subsidies upon cheese 
and hogs produced in Ontario in accordance with regulations is extended for a 
further period of one year, viz., until March 31, 1945. 


CHILDREN’S PROTECTION AMENDMENT Act, 1944 (c. 10).—The section which 
prescribes the terms to be contained in an agreement between a children’s aid 
society and a foster parent is recast and clarified. 


Cuiropopy Act, 1944 (c. 11).—A board of regents in chiropody is constituted 
and is the body which will govern the practice of chiropody in Ontario. Prior to 
the coming into force of this Act, chiropodists were under the jurisdiction of the 
board of regents constituted under the Drugless Practitioners Act. 


COMMISSIONERS FOR TAKING AFFIDAVITS AMENDMENT Act, 1944 (c. 12).—All 
commissioned officers of the armed forces may now take an affidavit for use in 
Ontario. Heretofore this right was limited to officers of the rank of major or higher 
command. 


Crepit Unions AMENDMENT Act, 1944 (c. 13).—The Credit Unions Act which 
has been in operation for a few years was revised in several minor respects to 
facilitate and improve its administration. 


CROWN TIMBER AMENDMENT Act, 1944 (c. 14).—Penalties are provided for 
operators who remove timber before it has been scaled by government officials. 


DEPARTMENT OF MUNICIPAL AFFAIRS AMENDMENT Act, 1944 (c. 15).—A new 
section gives municipalities power to repair and insure premises vested in the 
municipality by reason of tax arrears and to add the cost thereof to the amount 
required to redeem the land provided a notice has been sent at least one month 
before making the expenditure, and the particulars thereof and an estimate of the 


cost thereof to all persons interested in the land. This, of course, applies only to 
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municipalities under supervision by the department. A corresponding provision 
appears in the Assessment Act applicable to all municipalities to which the tax 
sale procedures apply. 


DEPARTMENT OF PLANNING AND DEVELOPMENT Act, 1944 (c. 16).—A new 
department of the government is established. The Act provides that the minister 
of planning and development shall collaborate with the ministers having charge of 
the other departments of the public service of Ontario, with the ministers having 
charge of the departments of the public service of the Dominion and of other 
provinces, with municipal councils, with agricultural, industrial, labour, mining, 
trade, and other associations and organizations, and with public and private enter- 
prise with a view to formulating plans to create, assist, develop, and maintain 
productive employment and to develop the human and material resources of the 
province and to that end the minister shall co-ordinate the work and functions of 
the departments of the public service of Ontario. The minister may appoint 
persons to enquire into any matter relating to the scheme and purpose of the Act 
and to collect such information and make such report as he deems advisable. 


DIONNE QUINTUPLET GUARDIANSHIP AcT, 1944 (c. 17).—Under this Act Oliva 
Dionne, the father of the quintuplets, is appointed their sole guardian. In certain 
respects his acts are subject to the approval of the official guardian and the supreme 
court of Ontario. 


FACTORY, SHOP AND OFFICE BUILDING AMENDMENT Act, 1944 (c. 19).—Num- 
erous amendments by way of a general revision to this Act were made. 


FiRE DEPARTMENTS AMENDMENT Act, 1944 (c. 20).—The Act is amended to 
ensure that firemen working under the two platoon system will have a reasonable 
amount of time away from work and available to themselves. 


FrrE MARSHALS AMENDMENT Act, 1944 (c. 21).—Officials under the Act are 
authorized to enter and examine premises where a fire has occurred or where they 
have reason to believe there may be any device or substance likely to cause a fire, 
and they may close any premises and prevent entry thereon by any person for such 
period as may be required to complete examination of the premises. They are also 
authorized to take from any such premises any article or material that may be of 
assistance in connection with an investigation. 

The sections relating to inspection of buildings are strengthened, and authority 
is given to order the removal from certain buildings of any process of manufacture 
or other occupancy which might prove a fire hazard to any other building which is 
used for purposes of public assembly or a similar purpose. 

Officers may also require small alterations to be made by tenants in certain 
cases, the cost of which is to be deducted from the rent. 

Provision is made for regulating the manufacture, sale, servicing, and re- 
charging of fire extinguishers. 

HIGHWAY IMPROVEMENT AMENDMENT Act, 1944 (c. 23).—A general revision 
of the Highway Improvement Act was effected rendering the Act in conformity 
with modern conditions. The appointment of efficient county road superinten- 
dents is ensured. Every county road superintendent hereafter appointed must 
be a professional engineer, and where a vacancy occurs the county council must 
advertise for applicants, stating the salary and allowances which will be paid. 
Che salary and allowances set by the council must be approved by the minister of 
highwavs 
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The part of the Act relating to ‘development roads” will hereafter be available 
in the organized parts of Ontario as well as in those parts of Ontario which are 
without municipal organization. 

The provisions relating to urban roads which form part of a county road system 
and the obligations of urban municipalities relating thereto are restated and 
clarified. 

HoTet REGISTRATION OF Guests Act, 1944 (c. 25).—The Standard Hotel 
Registration of Guests Act is replaced by this Act. The obsolete term “standard 
hotel” is dropped and ‘“‘hotel’’ is carefully defined to include all hotels except 
private hotels, apartment houses, and boarding houses. The definition is similar 
to that contained in the Hotel Fire Accidents Prevention Act. Provisions which 
were not constitutional have been omitted. Penalties are provided for false regis- 
tration by guests as well as for failure of a hotel authority to keep a proper register. 


Hours OF WorRK AND VACATIONS WITH Pay Act, 1944 (c. 26).—The hours of 
work of employees in every industrial undertaking are limited to eight in the day 
and forty-eight in the week. ‘Industrial undertaking,” in addition to its ordinary 
meaning is defined to include any establishment, undertaking, or work in or about 
any business, trade, or occupation which may be prescribed by the regulations. 
Where an accident occurs, the Act ceases to apply so far as may be necessary to 
avoid interference with the regular work of the undertaking in question. The 
industry and labour board, which will be responsible for the administration of the 
Act, may make exemptions in the case of war industries and may also sanction 
agreements between employers and employees and provide for the working of 
additional hours. Exceptions to the general rule may also be made by regulation. 
While the Act comes into force on July 1, 1944, the board has wide power to make 
exemptions from the provisions of the Act until not later than December 31, 1944. 
After that time exemptions other than in the case of war industries may be made 
only where an employer-employee agreement exists or where the regulations pro- 
vide for exemptions. 

The Act also requires that every emplovee in an industrial undertaking shall 
be given a vacation of at least one week with pay for every working year of his 
employment. Details of the requirements of this provision are dependent upon 
the provisions of the regulations which will be made under the Act. 


JuDICATURE AMENDMENT AcT, 1944 (c. 27).—An amendment to the Judicature 
Act abolishes the labour court of Ontario. The amendments made by this Act 
are complementary to the Labour Relations Board Act, 1944, which provides for 
the setting up of a board to exercise the functions now being discharged by the 
court. The operation of orders of the court heretofore made is preserved by the 
Labour Relations Board Act, 1944, and proceedings which were pending before the 
court when the Wartime Labour Relations Regulations (Canada) came into force 
may be continued before and disposed of by the court. 


JUSTICES OF THE PEACE AMENDMENT Act, 1944 (c. 28).—Hereafter any person 
appointed as a justice of the peace, other than a barrister or solicitor, shall be 
examined in regard to his qualifications by the judge of the county court in which 
he resides or by some person appointed by the lieutenant-governor in council, and 
no such person shall be appointed unless the judge or other person finds him to be 
qualified for the office and that a justice of the peace is needed for the public 
convenience in matters pertaining to the administration of justice. 
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Lasour RELATIONS Boarp Act, 1944 (c. 29).—The Ontario labour relations 
board, consisting of a chairman and not more than six other members, is con- 
stituted. 

Provision is made for the bringing into force in Ontario with respect to non-war 
industries of the Wartime Labour Relations Regulations passed by the Dominion 
authorities under the War Measures Act and which apply to war industries across 
Canada. This legislation will make uniform the labour laws in Ontario with regard 
to both war and non-war industries. The acts of the Ontario labour court, which 
is abolished by the Judicature Amendment Act, 1944, are fully recognized by the 
Labour Relations Board Act, and provision is made for the disposal by the labour 
court of any application pending before it on the day of the coming into force of 
the Dominion regulations. 

Law Society AMENDMENT Act, 1944 (c. 30).—Hereafter the minister of justice 
and solicitor-general of Canada and the attorney general for Ontario shall be ex 
officio benchers of the Law Society only during their term of office and not after- 
wards. 

The Law Benevolent Fund will hereafter be available for barristers and soli- 
citors as well as for the widows, orphans, and dependents of barristers and solicitors. 


LEGISLATIVE ASSEMBLY AMENDMENT AcT, 1944 (c. 31).—The Act permits a 
member of the assembly to hold temporary employment in the service of the 
Dominion of Canada during the period of the war between Canada and Germany 
and Japan. 


? 


LEGITIMATION AMENDMENT Act, 1944 (c. 32).—The Act provides that where 
an illegitimate child dies intestate, the mother shall be entitled to share in his estate 
in the same manner as if the child were legitimate. 

Where the mother of an illegitimate child dies intestate and does not leave any 
legitimate issue, the illegitimate child is, by this Act, entitled to take any interest 
in her estate that he would be entitled to if legitimate. 

Ligvok AUTHORITY CONTROL Act, 1944 (c. 33); Liguok CONTROL AMENDMENT 
Act, 1944 (c. 34).—The power to grant authorities to sell beer and wine is taken 
from the liquor control board and vested in a new body—the liquor authority 
control board of Ontario. The liquor control board will continue to function with 
regard to other matters pertaining to the sale of liquor within Ontario. 

The province will be divided into authority districts and the new board will 
meet regularly in each district to consider applications for the issue of authorities, 
the renewal of authorities and the cancellation of authorities, and other like matters. 
The monopoly value of authorities is recognized, and where a sale of authorized 
premises takes place the board will receive the portion of the sale price which 
represents the monopoly value. Provision for the working out of this amount 
will be enacted in the regulations, and the Act contains precautions guarding 
against any avoidance of the operation of the monopoly value provisions. 

Hereafter wine produced in Ontario and coming within the definition of the 

Liquor Control Act will be known as “Ontario wine”’ instead of ‘“‘native wine.” 


MeEpbIcAL AMENDMENT Act, 1944 (c. 35).—The Act authorizes the making of 
provisions for the temporary registration in Ontario during the period of the war 
and for six months thereafter, of medical practitioners from other provinces and 
other countries. It also provides for the official recognition of specialists in various 
branches of medicine, surgery, or midwifery and for the regulation of the terms 
which may be used to indicate specialization in any of such branches. 
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MILK ConTROL AMENDMENT Act, 1944 (c. 36).—With the approval of the lieu- 
tenant-governor in council, the minister of agriculture may, with regard to any 
association of milk producers which in his opinion is fairly representative of the 
producers in the area, make an order requiring producers to pay licence fees to the 
association. Such licence fees may be in different amounts and may be payable 
in instalments, and the minister may require that they be deducted by the pro- 
ducers. The funds so acquired may be used for defraying the expenses of the 
association, but the order may prevent the association from using such funds for 
the retail or wholesale distribution or processing of milk. 


MINING AMENDMENT Act, 1944 (c. 37).—Several amendments are made to 
the Act which either recognize advancement in mining methods or facilitate the 
administration of the Act having regard to the functions usually discharged by the 
judge of the mining court and minister of mines respectively. The cost of geo- 
physical surveys and of power stripping may be recorded as “‘work’’ with certain 
limitations and careful safeguards. 


MoRTGAGORS’ AND PURCHASERS’ RELIEF Act, 1944 (c. 38).—The Mortgagors’ 
and Purchasers’ Relief Act, 1933, which is commonly known as ‘““The Moratorium 
Act” and which replaced a shorter Act of 1932, and has been extended since that 
time from year to year, is again extended to June 30, 1945. 


MunIcipAL AMENDMENT Act, 1944 (c. 39).—This Act contains fifty-one sections 
amending and adding to the Municipal Act here and there throughout its length. 
While it is true that many of these changes were made in the interests of clarity 
and the more efficient functioning of this Act, it is to be noted that a considerable 
number of the amendments contain new provisions. 

The municipal board is given power to incorporate as a town the inhabitants 
of a locality in a provisional judicial district having a population of at least 1,500 
instead of 500. The board is also given power to erect a township having a popu- 
lation of not less than 25,000 into a city and to incorporate as a township or union 
of townships the inhabitants of a locality in unorganized territory having a popu- 
lation of at least 1,000. 

Provision is made for the dissolution of local boards in localities erected into 
improvement districts and where an improvement district is situate within a county 
it shall pay county rates and the chairman of the board of trustees of an improve- 
ment district shall be a member of the county council. 

A series of amendments is designed to improve the municipal election machi- 
nery, one feature being that nomination and polling may in certain instances be 
held on a Saturday. 

The sections dealing with municipal auditors are re-enacted. The provisions 
with respect to annual appointments are repealed and all appointees now hold office 
during good behaviour. The sections setting out the duties of auditors are repealed 
as these are now prescribed and regulated by the department of municipal affairs. 

As sinking fund debentures are no longer issued, the section dealing with them 
is repealed. The amount of the annual instalments payable under debentures may 
vary from year to year and the practice of issuing debentures which combine annual 
principal and interest payments is prohibited as the necessary calculations are 
difficult and result in odd amounts. It is now provided that the debenture by-law 
shall provide a callable feature for all or a portion of the debentures to be issued 
under the by-law. The authority of a county for guaranteeing the debentures of 
a local municipality is repealed. 
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The provision authorizing reserve funds for use after the war is extended to 
local boards. 

In connection with temporary loans the meaning of the term “estimated re- 
venues” is clarified and the section authorizing the making of temporary borrowings 
pending the issue of debentures is clarified. 

The power to constitute a board of commissioners of police is extended to 
villages having a population of more than 5,000. 

Agreements may now be made for the policing of a municipality by the Ontario 
provincial police. 

The provisions of the Act dealing with war memorials and grants to soldiers 
and their dependents, and kindred subjects, are revised and consolidated to be 
applicable to all persons who served in the armed forces in any war. 

The municipal pension plan provisions are amended substantially. 

Where land is acquired for establishing and laying out a public park, square, 
boulevard, etc., the cost may be levied against a defined area of the municipality 
where in the opinion of the council the area derives special benefit and where the 
land acquired is used as a park and there is no board of park management, pro- 
vision is made for the appointment of three resident ratepayers as a committee to 
regulate and supervise the use of the park. 

Authority is given all municipalities to establish municipal parking lots pro- 
vided a fee is charged and collected for parking thereon. 

The provisions first enacted at the special session in September, 1939, with 
respect to the payment of pensions, etc., to civic employees who leave to join the 
armed forces are now inadequate. As re-enacted they apply not only to members 
of the armed forces who enlisted but also to those called out for service under the 
National Resources Mobilization Act (Dominion) and who have volunteered for 
service overseas and also to members of municipal fire departments who are in the 
Corps of (Civilian) Canadian Fire Fighters for Service in the United Kingdom. 
These re-enacted provisions are retroactive in effect to September 22, 1939, on 
which date the original legislation came into effect. 

Local municipalities may pass by-laws to permit an owner or occupant of a 
building to enter upon adjoining land for the purpose of making repairs, alterations, 
or improvements to his building. 

Power is given cities, towns, villages, and townships to license, regulate, and 
govern drain contractors and drain layers. 

Where a building is erected or used or land is used in contravention of a by-law, 
such contravention may now be restrained by action at the instance of a ratepayer 
as well as of the corporation. 


MuNICcIPAL DRAINAGE AMENDMENT Act, 1944 (c. 40).—The section dealing 
with the apportioning of assessments has been clarified and also provides for the 
case where lands are subsequently joined to the drainage scheme. Formerly the 
drainage by-law, the notice of the sitting of the court of revision, and notice of 
proceedings to quash were required to be served personally in lieu of publication 
in a local newspaper. Registered mail is now substituted for the personal service. 


MunicipaL HEALTH SeErvIcEs Act, 1944 (c. 41).— Municipalities are authorized 
to make provision for the furnishing of health services to the residents thereof. 
Iwo or more municipalities may jointly enter into a plan. No plan of municipal 
health services may be established by a municipality until the proposal has been 


approved by the lieutenant-governor in council The Act will be administered by 
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the Ontario municipal health services board. The scope and the scheme of the 
various municipal health services plans will depend upon the regulations made 
under the Act and the terms of each plan. Such plans may be financed by property 
taxes, personal taxes, or both depending upon the terms of each plan and provision 
is made for contributions by the province. 

















NURSES REGISTRATION AMENDMENT Act, 1944 (c. 42).—The lieutenant-gov- 
ernor in council is authorized to establish a council of nurse education and to provide 
for the establishment, maintenance, and conduct of post-graduate courses of in- 
struction for registered nurses. 














OLp AGE PENSIONS AMENDMENT Act, 1944 (c. 43).—The agreement of Novem- 
ber, 1943, with the Dominion providing for increased pensions for old age pensioners 
and blind pensioners is confirmed by legislation and further like agreements are 
authorized. Provision is made for payment of cost-of-living and other bonuses to 
persons in receipt of old age and blind pensions as well as for the payment of the 
cost of providing medical services to such persons, and these provisions are made 
retroactive so as to confirm payments of bonuses and medical services already made. 


























OPTOMETRY AMENDMENT Act, 1944 (c. 45).—The board of examiners in 
optometry will hereafter consist of five instead of three members, and the board, 
instead of the lieutenant-governor in council, will appoint the board's secretary. 

The power of the board to discipline is extended, but the type of disgraceful 
conduct which will render an optometrist or optician subject to disciplinary mea- 
sures will be defined by the regulations. Regulations may also be made regulating 
the advertising of spectacles and eye-glasses and the terms upon which they may 
be purchased. 


























POWER COMMISSION AMENDMENT Act, 1944 (c. 46).—An advisory council con- 
sisting of five persons appointed by the lieutenant-governor in council is estab- 
lished. The council will study and report upon matters submitted to it by the 
commission and upon any matter relative to the purposes of the commission upon 
which the members of the advisory council deem it advisable to report. 









PuBLic HEALTH AMENDMENT Act, 1944 (c. 48).—Several minor amendments 
of a clarifying nature are made to the Act including such matters as amendments 
to the regulation section to authorize the regulation of agricultural camps, pre- 
scribing standards for the location and construction of premises to be used as 
dwellings and prescribing standards for the construction and operation of cold- 
storage plants. The “health unit’’ provisions are revised and clarified. 








PuBLic Utititres AMENDMENT Act, 1944 (c. 50).—The former provisions of 
the Act dealing with the disposition of surplus revenues of a public utility over- 
lapped and were inconsistent. The new section deals specifically with the purposes 
for which such funds may be applied. An addition is made to the Act to provide 
for the payment over to the treasurer of the municipality by an electrical utility 
to meet payments when due on debentures issued for the utility by the municipal 
corporation. 









RACIAL DiscRIMINATION Act, 1944 (c. 51).—No person shall publish or display 
or cause to be published or displayed, or permit to be published or displayed on 
lands or premises or in a newspaper, through a radio broadcasting station, or by 
means of any other medium which he owns or controls, any notice, sign, symbol, 
emblem, or other representation indicating discrimination or an intention to dis- 
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criminate against any person or any class of persons for any purpose because of 
the race or creed of such person or class of persons. 

This Act does not interfere with the free expression of opinions on any subject 
by speech or in writing nor does it offer any protection to enemy aliens. 

A person who violates the provisions of the Act is subject to a penalty of not 
more than $100 for a first offence nor more than $200 for a second or subsequent 
offence. Penalties may be recovered upon the application of any person, with the 
consent of the attorney general, to a judge of the supreme court and they are 
payable to the treasurer of Ontario. 


REGULATIONS Act, 1944 (c. 52).—All regulations, rules, orders, and by-laws of a 
legislative nature which are made or approved by the lieutenant-governor in council, 
a minister, a department, or government official, or by a board or commission the 
members of which are appointed by the lieutenant-governor in council (but not 
including municipal by-laws) are required to be filed with the registrar of regu- 
lations and to be published in the Ontario Gazette. Any regulation which is not filed 
is of no effect. Any regulation which is filed but not published is effective only 
against persons who have had actual notice of the passing thereof. The Act applies 
to regulations already made as well as to those hereafter made but those made 


prior to July 1, 1944, may be filed any time during 1944. (See ‘Notes and Docu- 
ments” in this issue. 


RESEARCH FOUNDATION Act, 1944 (c. 53).—The existing Research Foundation 
Act is revised and re-enacted. The powers of the board of governors of the foun- 


dation are enlarged in order that the board may effectively guide and be responsible 


for the undertakings of the foundation. 


RiGHTs OF LABour Act, 1944 (c. 54).—In view of the repeal of the Collective 


Bargaining Act, 1943, which declared the existence of certain rights of labour, and 
in order to remove doubts as to the continuance thereof, this Act declares that such 


1+ 


wit 


Ss exist 


ScHooL LAw AMENDMENT Act, 1944 (c. 56 More discretion is given to 


magistrates in the matter of penalties under the School Attendance Act and the 


Adolescent School Attendance Act in order to pe rmit of the more practi al working 
of the provisions of both these Acts. In both Acts provision is made for the 


e in court of the certificate of the principal as to non-attendance at school 
dolescent, in order that the principal may ve to absent himself from 


to appear in court 
Provision is made for the appointment by high-school boards of officers w 
netion it will be to collect and distribute information regarding employment 
r such counsel to pupils as will enable them to plan intelligenth 
nal and vocational advancement. 
Provision is made under the High Schools Act, the Public Schools Act 


‘ «> ls « 
Vocational Education Act for the inclusion in the estimates of the re spective boart 
of an amount each year not exceeding 10 per cent of the maintenance costs of the 
recedit gy vcar. The amounts so raised will be paid to the treasurer of Ontario 
nd held in trust for the board to be used for future capital expenditures. Under 
the Vocational Education Act a further amount not exceeding 5 per cent of the 


tal value of the machine tool equipment and specialized scientific apparatus ma\ 
set aside for replacement and repair of such equipment and apparatus. 


Che Public Libraries Act is amended by extending and clarifving the provisiot 
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which prescribe the nature of the estimates of a public library board and by pro- 
viding for an increase in the rate which may be levied for library purposes. 

The minimum salary prescribed for teachers in public schools is increased from 
$800 to $1,000. 

The Teachers’ and Inspectors’ Superannuation Act is amended by increasing 
the amount which is payable into the fund established under that Act by the 
treasurer of Ontario and also by making provision for the entering into of agree- 
ments between authorities of the different provinces so that teachers who have 
taught for periods in each of two or more provinces will be able to count their full 
teaching period for superannuation purposes. 


Stot Macutines Act, 1944 (c. 57).—Under the Act “slot machine’ includes 
only that type of machine which is commonly known as a slot machine. Pin-ball 
machines are excluded. The Act provides that no slot machine shall be capable 
of ownership and provides the necessary machinery for seizure of machines and 
for the making of confiscation orders by magistrates. An appeal is provided to 
the county or district court judge from any decision of a magistrate. 


STATUTE LAW AMENDMENT Act, 1944 (c. 58).—The Barristers Act is amended 
by prohibiting any unqualified person from acting as a barrister in any court of 
civil or criminal jurisdiction, or from holding himself out or representing himself 
as being entitled to practice at the bar of his majesty’s courts. Penalties are pro- 
vided which are recoverable in the same manner as penalties for violations of the 
corresponding provisions of the Solicitors Act. This does not interfere with any 
existing right under which unqualified persons may appear in court. 

A commission, to be known as the Ontario forest resources commission, con- 
sisting of a chairman and not more than four other members appointed by the 
lieutenant-governor in council, is constituted. The commission may carry on 
research work studies and investigations having for their objects the conservation, 
development, and beneficial utilization of the forest lands of Ontario and the 
improvement of methods of planting, developing, utilizing, and marketing forest 
trees upon crown and other lands. The commission is also authorized to exercise 
such powers and perform such duties as may be vested in and imposed upon it by 
the lieutenant-governor in council and generally do such things as it deems neces- 
sary or advisable to protect and utilize to the best advantage the forest resources 
of Ontario. 

The Insurance Act is amended to provide that where an insurer denies liability 
under a motor vehicle liability policy, it may, upon application to the court, be 


made a tl 


ird party in any action to which the insured is a party. 

The Jurors Act is amended by exempting pharmaceutical chemists and veter- 
inary surgeons from jury duty. 

Magistrates who have been or will be compelled to retire upon reaching the age 
of seventy-five years under a 1941 amendment to the Magistrates Act and who 
are not entitled to any pension in respect of their services, will be paid a pension 
of $75.00 per month out of the Consolidated Revenue Fund. 


Stock Yarps Act, 1944 (c. 59).—The Ontario stock yards board is established 
and shall consist of not more than seven persons appointed by the lieutenant- 
governor in council. The objects of the board are to acquire, construct, equip, 
and operate livestock markets and acquire and operate facilities for the trans- 
portation of livestock as may be necessary for the purpose of such markets and 
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to do such other acts as may be necessary or expedient for the carrying out of its 
operations and undertakings. 

The board is vested with the authority to expropriate existing stock yards and 
land and property necessary for its undertakings. The Act regulates the manner 
in which the receipts of the board shall be disposed of including the setting up of 
a livestock improvement fund which will be available for the purpose of the 
improvement of livestock. 

No person other than the board shall construct, maintain, or operate a stock 
yard except with the approval of the board but this does not apply to any stock 
vard which is being operated at the time of the coming into force of the Act so 
long as it is not extended or enlarged. 


TEACHING PROFESSION Act, 1944 (c. 64).—The Ontario Teachers’ Federation 
is established. The objects of the federation are to promote and advance the 
cause of education, to raise the status of the teaching profession, to promote and 
advance the interests of teachers and to secure conditions which will make possible 
the best professional service, to arouse and increase public interest in educational 
affairs, and to co-operate with other teachers’ organizations throughout the world 
having the same or like objects. 

The affairs of the federation will be managed by a board of governors and an 
executive. The mode of selection of the members is to be prescribed by regulation. 
Every teacher, as defined by the Act, must be a member of the federation but a 
person who is a teacher at the time of the coming into force of the Act may with- 
draw from membership providing he does so not later than six months after the 
coming into force of the Act. The board of governors will hold annual conferences 
with the minister of education and the senior officials of his department on matters 
touching and concerning the objects of the federation. 

The Act provides for the making of regulations relating to various matters 
including a code of ethics for teachers, the fees to be paid by members of the 
federation (which will be collected by the various school boards), the suspension 
and expulsion of members of the federation, and other matters necessary to the 
administration of the Act. 


TRUSTEE AMENDMENT Act, 1944 (c. 66).—In order to clarify the existing law 
it is provided that where a personal representative of an estate in which there is a 
deficiency of assets pays more to any creditor or claimant than such creditor or 
claimant would be entitled on a disposition of the estate, other creditors or claimants 
of the estate do not thereby acquire any additional rights and the court may relieve 
such personal representative from any personal liability which may arise therefrom 
if it is satisfied that he acted honourably and reasonably and for the protection or 
conservation of the assets of the estate. 


WarTIME HovusinG Act, 1944 (c. 67).—The purpose of this Act is to enable 
municipalities in which Wartime Housing, Limited has erected houses to accept 
compensation in lieu of the taxes that otherwise would be payable by tenants of 
Wartime Housing, Limited. 


WORKMEN'S COMPENSATION AMENDMENT Act, 1944 (c. 69).—Provision is made 
for an attendant or other necessary services or treatment for a workman rendered 
helpless through permanent total disability. 

The provisions of the Act are extended so as to apply to the departments of 
the provincial government service and permanent provincial boards or commis- 
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sions, and also to all operations and employments of municipal corporations, public 
utilities, and other municipal commissions, trustees of police villages, and school 
boards except in rural sections. 

Provision is made giving persons engaged in farming the right, if they so desire, 
to bring their industry under the Act. This is optional. 

The limitation of five years from the time a workman leaves his employment 
for making a claim for silicosis is abolished and the period of exposure to silica dust 
necessary to entitle a workman to compensation for silicosis is reduced from five 
to two years. 

Where compensation for injuries received by a workman are partly the respon- 
sibility of his employer who comes under the Act and partly that of someone else, 
the Act is clarified to ensure that the sole liability of the employer shall be the 
assessment or compensation he pays under the Act and accordingly he cannot be 
proceeded against in the courts either as defendant or third party. 

The Act is further clarified to ensure that the compensation provided by it is 
in lieu of all rights against the employer in respect of industrial diseases as well as 
accidents. 

The law is clarified regarding the authority of the board to exempt specific 
employments or work from an industry without excluding the whole industry. 


FE. H. SILK 
Legislative Counsel’s Chambers, 
Toronto. 


QUEBEC 


8 Geo. VI: Acts passed, 97; Public, 46; Private, 51. 


Fami_y Courts.—C. 10 amends the Courts of Justice Act so as to provide 
for the establishment of family courts in territories containing a city of more than 
25,000 people. Each court is to be presided over by a judge appointed by the 
lieutenant-governor in council during good behaviour. The judges are to be 
advocates with ten years’ practice and are to receive a salary of $6,000. Judges of 
the family court are also to be judges of the juvenile court. The family court will 
take the place of the juvenile court in Montreal. 


Epucation.—C. 14 provides that it shall be lawful for school commissioners 
and trustees to make text-books available without charge to children attending 
schools under their control. The cost is to be paid out of the school fund of the 
municipality, but the government shall reimburse the school board to the extent 
of three-quarters of the cost. Obligatory text-books are to be furnished free. 
This Act also provides that school commissioners and trustees shall not collect 
monthly fees except for grades above the primary, elementary, or intermediate 
grades. C. 15 provides for the establishment of Protestant central school boards 
by which a number of local school boards may be federated or consolidated. 


CHILD WELFARE.—C. 16 provides for the recognition of institutions for child 
protection schools in accordance with the Child Protection Schools Act. 


Hypro-ELEectric ComMission.—C. 22 establishes a corporation known as the 
Quebec hydro-electric commission consisting of a president and not more than four 
other members appointed by the lieutenant-governor in council with power to 
acquire property and supply power at rates fixed by the commission. The Act 
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also provides for expropriation of the property of the Montreal Light Heat and 
Power Consolidated. The amount of the indemnity is to be fixed in accordance 
with the expropriation law contained in articles 1066a to 1066z of the Code of Civil 
Procedure, subject to some amendments. 


AGRICULTURE.—C. 23 creates an annual fund of $50,000 for assistance in 
meeting interest on loans to settlers made by co-operatives. C. 24 amends the 
Agriculture Act by making special provision for carrying out drainage work. 
C. 25 increases the amount that may be borrowed under the Farm Credit Act to 
$50,000,000. C. 26 amends the Co-operative Agricultural Associations Act. 


LABOUR RELATIONS Boarp.—C. 30 provides for the establishment of a labour 
relations board which is to consist of a chairman and two other members appointed 
by the lieutenant-governor in council. The Act replaces the Collective Agreement 
Act (R.S.Q. 1941, c. 163). It confers on every employer and employee the right 
of association.’ It requires employers to recognize as the bargaining agent of their 
employees the representatives of any association comprising 60 per cent of their 
employees. Several associations may join to make the percentage. ‘‘Employee’’ is 
defined as meaning any apprentice, unskilled labourer, or workman, skilled work- 
man or journeyman, artisan, clerk, or employee, working individually or in a crew 
or in a partnership; but it does not include persons employed as manager, superin- 
tendent, foreman, or representative of an employer in his relations with his em- 
ployees; nor the directors and managers of a corporation; nor domestic servants or 
farmers. The employer may make a collective agreement with bargaining agents 
representing the employees and recognized by the board. Before recognizing the 
bargaining agent, the board may cause a vote to be taken by the employees. 
Procedure is laid down for the negotiation of collective agreements. A recognized 
bargaining agent may give to the employer or to an association of employers eight 
days’ notice of the time and place where its representatives will be ready to meet 
the other party or his representatives for the purpose of making a collective labour 
agreement. If negotiations are carried on unsuccessfully during thirty days, or if 
either party believes that they will not reach agreement within a reasonable time, 
each party shall so notify the board, indicating the difficulties encountered. Upon 
receipt of such a notice the board shall inform the minister and the latter shall 
then instruct a conciliation officer to confer with the parties and he shall report to 
the minister within fourteen days. If the report shows that agreement is impossi- 
ble, the minister shall appoint a council of arbitration pursuant to the Quebec 
Trade Dis; utes Act (c. 167). No collective agreement is to be for more than one 
vear, but it may provide for automatic renewal. From the sixtieth to the thirtieth 
day prior to the expiration of a collective agreement, or the date of its renewal, a 
union may present a petition to the board that it should be recognized as the 
agent of the employees. A union comprising at least twenty employees, being 
not less than 10 per cent of the group covered by a collective agreement, shall be 
entitled to obtain a copy of an agreement and to put forward complaints on behalf 
of its members. No employer shall in any manner seek to hinder the formation or 
the activities of any association of employees and similarly no association of em- 
ployees shall hinder the activities or the association of employers. There shall be 
no discrimination against members of an employees’ association. Solicitation to 
join an association shall not be made during working hours or at the place of 
employment. A strike or lock-out is prohibited so long as an association of 
employees has not been recognized and the proceedings have not been taken for 
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arriving at a collective agreement or if fourteen days have not elapsed since the 
receipt by the minister of labour of a report of the council on arbitration on the 
dispute, arbitration being compulsory. Slow-downs are prohibited. An associ- 
ation or group of employers or employees who have entered into a collective agree- 
ment shall not affiliate with another association or become a member except 
during the sixty days prior to the termination or renewal of the agreement. Until 
these conditions are fulfilled, employers cannot change the conditions of employ- 
ment without the consent of employees. Every association of employers or em- 
ployees is required to file with the board a copy of its constitution and by-laws and 
a statement of its fees and assessments. An employer or an association of em- 
ployers failing to recognize as representing employees a representative of an 
association recognized by the board, or who fails to negotiate a collective labour 
agreement with them, shall be liable to a fine of from $100 to $500 for the first 
offence and to a fine of $200 to $1,000 for any subsequent offence, with, in addition, 
in the case of an individual, imprisonment for not more than three months. 

PuBLIC SERVICES EMPLOYEES DispuTEs.—C. 31 replaces R.S.Q. 1941, c. 169 
and repeals c. 194. The Act applies to employees engaged in public service, 
which is defined as meaning employees working for municipal and school corpo- 
rations, public charitable institutions, insane asylums, or in communication, 
transportation, or power, excepting railways under the jurisdiction of the parlia- 
ment of Canada and provincial servants. The Labour Relations Act applies to 
public services and their employees subject to the modifications made by this Act. 
S. 4 provides that arbitration shall be obligatory and s. 5 prohibits strikes. 5S. 6 
prohibits constables, members of the Quebec provincial police and the liquor police, 
and other civil servants from remaining or becoming members of an association 
which does not consist solely of persons in the same category or which is affiliated 
with another association or organization. Penalties are imposed for an illegal 
strike or lock-out, for aiding or abetting an offence, and for conspiracy. 


SOCIAL WELFARE.—C., 32 establishes a department of social welfare under a 
minister charged with promoting the development of social welfare in the province. 
The minister and the department are given the usual powers. 


CHILDREN’S PROTECTION.—C. 33 enacts c. 180A of the Revised Statutes to 
create a child protection superior council consisting of twelve members appointed 
by the lieutenant-governor in council of whom twelve are to be Roman Catholics 
and two Protestants. They include three members designated by the assembly of 
Roman Catholic bishops, one designated by the provincial secretary, one designated 
by the minister of health, a judge, and at least one woman. They are appointed 
for three years. The council is charged with the study of all questions relative to 
the protection and welfare of children, to institute inquiries into the establishments 
or institutions where children are kept or treated, to advise the lieutenant-governor 
as to the grant of permits to societies, to recommend their suspension or revocation. 
The lieutenant-governor in council, on the recommendation of the superior council, 
is given power to authorize any association, incorporated without object of pe- 
cuniary gain whose object is to assist children, to exercise the rights and perform 
the duties conferred by the Act upon the child-protection societies. Provision is 
made for the appointment of a superintendent or deputy superintendent of child 
protection with power to promote the formation of societies, to advise and supervise 
them, and to exercise the rights and perform the duties of the society where there 


is no society or the society neglects todo so. Further, he is given power to delegate 
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tenant-governor in council to empower the provincial treasurer to make contracts 
with corporations or co-operative syndicates as well as with the federal government 
to join with them for purpose of loans to assist in the construction of dwelling 
houses. Such loans are not to be made for the construction of houses of a total 
cost of more than $6,000, including the cost of the land, architects’ fees, law costs, 
and all other expenses. The advance made by the provincial treasurer is not to 
exceed the difference between 90 per cent of the cost of construction and the 
amount of the advance, which without the intervention of the provincial govern- 
ment would be made by the other parties to the contract under any federal housing 
legislation. It may be agreed that the amount of the advance made by the prov- 
ince shall be re-payable after the expiration of the period, which without the 
intervention of the province, would be that fixed for repayment of the amount of 
the advance made by other parties. 
BROOKE CLAXTON 

House of Commons, Ottawa. 


WESTERN PROVINCES 
(a) Alberta 
8 Geo. VI: Acts passed 82; Public, 72; Private, 10. 


ARMED SERVICES.—C. 14 is cited as the Wartime Moratorium Act. Farmers 
who are members of one of the services of his majesty are given protection against 
such actions as foreclosure and specific performance until the expiration of one 
vear after discharge or death whichever shall first occur. The same protection is 
given to members of the services of the allies and to any farmer who has a wife, 
husband, son, or daughter in the services and who lived with or assisted the farmer 
immediately before enlisting. 


BANKING.—C. 7, the Alberta Banking Powers Act, empowers the lieutenant- 
governor in council to authorize one or more members of the executive council to 
apply for and obtain from the parliament of Canada the enactment of a statute 
incorporating the Alberta Provincial Bank and to do the acts necessary to establish 
such bank. Provision is made for the necessary funds for banking operations. 
$y s. 5 the bank when incorporated shall be liable to be sued in the same manner 
as any other incorporated bank. 


Potice.—C. 37 amends the Alberta Police Act. The lieutenant-governor in 
council is authorized to enter into an agreement with the government of Canada 


for the policing of the province, or any portion thereof, by the Royal Canadian 
Mounted Police. 


PuBLic WELFARE.—C. 6, cited as the Department of Public Welfare Act, 
establishes a department of public welfare. Provision is made for the appointment 
of a deputy minister and other officers. In addition to the administration of such 
Acts as may be designated, the department is given wide powers of investigation. 
C. 8, the Child Welfare Act, is a very comprehensive enactment. It replaces 
several earlier statutes and deals with such matters as neglected and dependent 
children, immigrant children, child-welfare organizations, juvenile courts, adoption, 
and illegitimacy. C. 9 is cited as the Maternity Hospitalization Act. Any 


woman who is a resident of the province and who has resided in the province for 


twelve consecutive months out of the preceding twenty-four shall be entitled to 
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free maternity hospitalization for herself and her infant or infants for a maximum 
period of twelve days. Under exceptional circumstances a woman may be enttled 
to such hospitalization regardless of residence. 


REGULATION.—C. 4 is cited as the Natural Gas Utilities Act. Provision is 
made for the creation of a natural gas utilities board with wide regulatory powers. 
C. 5, the Power Commission Act, creates the Alberta power commission and 
defines its powers. C. 11, the Frozen Food Locker Act, provides for the licensing 
and inspection of frozen-food locker plants. C. 12, the Fish Dealers Act, provides 
for the licensing and regulation of fish dealers. C. 13, the Alberta Fish Inspection 
Act, adopts the provision of the Fish Inspection Act (Canada) so far as they are 
within the legislative competence of the province 


SALE OF Lanp.—C. 15, is cited as the Land Sales Prohibition Act. No person 
shall sell or agree to sell any land to a Hutterite or to any trustee or other person 
on behalf of a Hutterite. 


(b) British Columbia 
8 Geo. VI: Acts passed, 56; Public, 56; Private, 0. 


DoMINION-PROVINCIAL RELATIONS.—A large number of Acts deal with rela 
tions between the Dominion and the province either by way of ratifying agree 
ments or by complementary legislation. Among these are c. 18, the Wartime 
Labour Relations Act; c. 22, the Liquor Revenues Agreement Act; c. 37, the 
National Physical Fitness Enabling Act; c. 39, the Old Age Pension Agreement 
Ratification Act; c. 53, the Veterans’ Land Settlement Act; and c. 55, the Voca- 
tional Training Co-ordination Enabling Act. 


EMPLOYMENT OF CHILDREN.—C. 2 is cited as the Control of Employment of 


Children Act. No employer shall employ a child under fifteen years of age in 
any employment designated in the schedule without receiving permission i 
writing from the minister of labour. Such permission shall set forth the con- 


ditions of employment. 


LEGAL PROFESSION.—C. 20 amends the Legal Professions Act. Under the 
amendment the benchers are authorized to establish and maintain a school of law. 
Such school of law may be affiliated with the faculty of law of the University of 
British Columbia, when such faculty is established, or with any other university 


in Canada having a faculty of law. 


MARRIAGE.—C. 24 amends the Marriage Act. A married person may petition 
the supreme court for an order declaring that the other party to the marriage shall 
be presumed to be dead. I pon satisfactory evidence being presented including 
the absence of the other party tor seven years or more, the order shallissue. After 
obtaining such an order the petitioning party may be issued a marriage licence. 


War Mariners.—C. 23 is cited as the War Mariners’ Benefits Act. A 
mariner is defined as a person who has served in deep-sea waters in a War zone 
during the present war in any ship whose port of registry was during such service 
in a part of the British Commonwealth of Nations. Such a mariner shall be 
entitled to all benefits, rights, privileges, or exemptions given to members of the 
allied forces under any statute of the province. 


SURVEY OF CANADIAN LEGISLATION 


(c) Manitoba 
8 Geo. VI: Acts passed, 77; Public, 70; Private, 7. 
CHILD WELFARE.—C. 3 amends the Child Welfare Act. It is provided, 
inter alia, that the mother of a child may on petition obtain an order declaring 
that the father of the child shall be presumed to be dead. The only effect of such 


order is to permit a child to be deemed a bereaved and dependent child for the 
purposes of the Act. 


DOMINION-PROVINCIAL RELATIONS.—Two Acts are designed to achieve co 
operation with the parliament of Canada. These are c. 26, the Old Age and Blind 
Persons’ Pensions Agreement Ratification Act; and c. 48, the Manitoba Wartime 
Labour Relations Regulations Act. 

LocaL GOVERNMENT.—C. 59, is cited as the Local Government Districts Act. 
Provision is made for the incorporation of local government districts in unorganized 


territory and disorganized municipalities. 


PREDATORY ANIMALS.—C., 29 is cited as the Predator Control Act. Predator 
means the brush wolf, prairie wolf, coyote, red fox, and timber wolf. The pro- 
visions of this Act are designed to control these animals largely by a system of 
bounties for their destruction, 


(d) Saskatchewan 
8 Geo. VI: Acts passed, 106; Public, 100, Private, 6. 


CONTRIBUTORY NEGLIGENCE.—C, 23 is cited as the Contributory Negligence 
Act. Provision is made for imposition of liability in proportion to fault in the 
case of damage resulting from the fault of two or more persons. 


HEALTH AND WELFARE.—C. 68, the Osteopathic Practice Act, establishes the 


Saskatchewan Society of Osteopathic Physicians as a body politic and corporate. 


Provision is made for.the regulation of osteopathic physicians by a board of from 
three to five members of the society. C. 76 is cited as the Saskatchewan Health 
Insurance Act. Provision is made for the appointment of a health insurance 
commission which shall administer the Act. The province shall be divided into 
administrative regions and the commission is authorized to formulate a scheme of 
health insurance covering medical and surgical, dental, pharmaceutical, hospital, 
and nursing benefits. CC. 77 is cited as the Physical Fitness Act. The department 
of public health is directed to take such measures as deemed necessary for the 
purpose of promoting the physical fitness of the people of Saskatchewan and to 
co-operate with the national council on physical fitness. The Saskatchewan 
council on physical fitness is created by the Act. C. 78, the Cancer Control Act, 
constitutes the Saskatchewan cancer commission. It is provided in s. 3 that all 
patients who are residents of the province and who have been residents for a period 
of six months immediately before making application for admission to a clinic 
shall be entitled to care and treatment at the expense of the province. C. 84, the 
Old Age and Blind Persons’ Pensions Act, provides for an increase in pensions 
payable and ratifies an agreement in that behalf with the Dominion. 


Lapour.—C. 40 amends the Fire Departments Two-Platoon Act. A three- 
platoon system shall be established in any city after a favourable vote by the 
electors. This Act comes into force on proclamation. C. 95 is cited as the Labour 
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Relations Act The Wartime Labour Relations Regulations made by Order 
P.C. 1003 are adopted and the government of Saskatchewan is authorized to enter 
into an agreement with the minister of labour for Canada to provide for the 
idministration of the regulations in Saskatchewan. The Industrial Disputes 


Investigation Act and the Freedom of Trade Union Association Act are suspended 


MarRIAGE.—C. 70 amends the Marriage Act. A married person on sufficient 
evidence may obtain a declaration of presumption of death of the other party to 
ne marriage. iter obtaining such a declarati na licence to marry may be 


issued t« e petitioner 


RECONSTRUCTION.—C. 11 is cited as the Department of Reconstruction 
Labour and Public Welfare Act. A department of reconstruction, labour and 
public welfare is established to be presided over by the minister with that title 


F. C. CRONKITE 


School of Law, University of Saskatchewan. 


REVIEWS OF BOOKS 


ement of the Law of Judgments: As Adopted and Promulgated by the American 
Law Institute at Philadelphia, Pa., May 15, 1942. St. Paul: American Law 
Institute Publishers. 1942. Pp. xiv, 688. 


CHE scope of the Restatement, Judgments is not so wide as the title suggests Che 


tement does not deal with the effect of a judgement in a state other than that 
ich it is rendered—a topic dealt with to some extent in the Restatement 
Nor does it deal with matters of local pleading and practice, such as the 
proceedings which may be taken leading to a judgement, or the proceedings which 
may be taken to have the judgement set aside or reversed or modified. It does 
t deal with judgements rendered in criminal proceedings or with the decisions of 
{ministrative tribunals, but it does deal with judgements or decrees it 
| as judgements at law, and includes judgements in admiralty, pr 
iA 
[Three main topics are covered by the Restatement: (i) the requisites of a valid 
ment and the effects of invalidity of judgement; (ii) the effect of a valid 
on subsequent controversies between the same parties or betwee! 
ther than the parties to the original action; (ii) the availability of equita 
against a judgement 
second of these topics is dealt with in chapter m1 (former adjudicatior 
hapter Iv (effect of judgements with reference to persons), and constitutes 
yst valuable feature of the Restatement, because in this de partment olf the law 
is even thicker than in some other departments, and it is peculiarly difficult 
the limits of the doctrines of res judicata and estoppel. Some good 
way of a background of case-law for chapter II is contained in an 
“Collateral Estoppel by Judgment” in 56 Harvard Law Review (1942 
1-29, by Professor A. W. Scott, one of the reporters lor the Restatement, 
The committee in charge of the preparation of the Restatement also 
Professor W. A. Seavey (reporter) and Professor E. N. Griswold (assistant 
The high quality of the Restatement corresponds with what one would 
om these three collaborators. 
er ll is subdivided into five topics: (i) general rule 
ili) judgements im rem; (iv) judgements quasi in ren 
‘ments. The fundamental distinction between the 
mentioned in (ii), (iii), and (iv) is the subject of sectior 
ttement, and is elaborated in ¢ napter Il. Phe foundatio 


discussion in chapter 111 of the effect of former adjudicat 


litlerel pes ol judgement he most trequet 
i judgement and the 


e etlect ol judgement Oo 


oupme! 
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The Canadian Law of Copyright. By H. G. Fox. (University of Toronto Studies: 
Legal Series edited by W. P. M. KENNEDY.) Toronto: University of Toronto 
Press. 1944. Pp. Ixiv, 770. ($18.50) 

WITH one or two notable exceptions it is unfortunately true that Canada has pro- 

duced few legal texts or treatises which can be considered as either scholarly, 

definitive, or worthy of inclusion in the literature of the common law as a careful 
integration and interpretation of Canadian judicial and legislative experience in 
relation to its English sources. Many explanations might be produced for this, 
not the least of which is the backward state of Canadian legal education. Perhaps, 
however, the chief reason lies in the high cost of production as compared to the 
meagre monetary return which can be expected from a market so limited as that 
which the small Canadian profession affords. 

rhe production of a Canadian legal text on broad subjects such as contracts, 
torts, property, or wills, still awaits the writing. It is, therefore, remarkable, 
though not surprising to anvone familiar with Fox on Canadian Patent Law and 

Practice (1937) and Fox on Canadian Law of Trade Marks and Industrial Designs 

(1940), to find in a Canadian treatise on such a specialized branch of the law as 

copyright, a really admirable legal treatise of the first rank. The Canadian pro 

fession has reason for pride in the production of such a book as Fox on The Canadtan 

Law of Copyright and owes both the author and the School of Law of the University 

nW.P. M. 


Kennedy, the present volume appeared) a debt of gratitude for raising the level 


hs 





i 


of Toronto (in whose ‘‘Legal Series,’ under the general editorship of De: 





of Canadian legal literature rhe author's hope that the book might be a “worthy 
contribution” to that literature should be more than fulfilled. We have no hesi 
tation in savir g that the present, and indeed all three of Mr. Fox’s treatises, are 


outstanding illustrations of what can be done to present an integrated body of 


doctrine on given topics which is truly Canadian, and not merely a gloss on the 


nain body of English law from which it stemmed but from which it must inevitably 


differ in the hands of Canadian judges and legislators 


Copyright being now entirely covered by statute, is made more difficult that 


is necessary in Canada by reason of the fact that while the English Act of 1911 
furnishes the basis for the Canadian Act of 1921 (which became effective in 1924 
he latter made— probably unwisely and, as the author thinks in some cases, u1 

wittingly (p. 157)—several variations and modifications. In a subject which is 
inherently difficult in itself, it is, perhaps, unfortunate that within the Common 
wealth at least uniformity of legislation should n¢ t prevail Since it does not, it is 
essential that a Canadian practitioner should be warned of differences which may 


affect the applicability of English precedent. Mr. Fox has done this on every 
ion, and on points not covered in our Act or where the wording differs from 


st 
RRES' 


the English Act, he has not hesitated to s1 lutions see, for exan ple the 


Solu «tl 


ise of copyright in letters unpublished on the author’sdeathat p. 121. (Incidenta 


lv, should not the word ‘“‘author” in the sixteenth line from the bottom on tl 


} ‘ 
page read owner” Wi believe that Mr Fox mig { perhaps have Ive! his own 
vVieWs On many more matters than he has, particularly where the cases show an 
apparent contradiction as, for example, the supreme court of Canada’s dealing 
vith illegal combines in connexion with patents ind copyright (pp. 461-2 


] ‘ 
The author deals tirst with the “Subject Matter of Copyright” and then 


ceeds to « ider separatel literary, dramatic, musical, cinematographi 
rks, et his makes for considerable duplication (one Canadian case is cited 
it no less than forty-five place ind sometimes one has the feeling that there has 
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been an unevenness in treatment. Compare, for example the four lines devoted to 
“Partial Copyright” (p. 39); the seven and a half lines to “‘Proper Subject Matter” 
(p. 40); and the thirteen following pages on “Immoral Works.”’ This is more 
apparent than real, however, since ‘‘subject matter’’ is dealt with exhaustively in 
later chapters in connexion with specific types of work. Full treatment in separate 
chapters is provided on the “Term of Copyright,’ ‘‘Ownership,”’ “Assignment 
rransmission and Licence."’ The two chapters on “Infringement” and ‘Civil 
Remedies for Infringement” are admirably done for the practising lawyer. In 
particular the last chapter, with suggestions as to pleading, and the type of evidence 
to be adduced at trial (p. 493) is worthy of special notice. To indicate the compre- 
hensive nature of the present book, mention should be made of the fact that the 
author supplies a chapter on the distinct but related subject of ‘‘passing off by 
means of similar titles’; one on the complicated, but important, subject of per 

forming right societies; another on the form and types of various agreements 
between author and publisher including, mirabile dictu, three pages (591-3) on 
income tax which, even in the field of art, demands its toll. A further short and 
succinct chapter on “‘libel and slander’’ rounds out the book which, as can be seen, 
goes far beyond the orthodox limits of the concept of copyright. 

In introducing chapters related to, but not directly concerned with, copyright 
proper, the author has made a concession to the treatment of legal subjects by 
problems rather than by concepts which this reviewer would like to see mort 
generally adopted in legal texts. Even in the present book it seems to us that the 
author might have treated his main subject more from the standpoint of realitic 
of issues than from that of legal conceptions or abstractions. Approaching the 
law of copyright with an abysmal ignorance, any of our remarks may quite properls 
be considered presumptuous. As a reviewer, however, we feel it our privilege to 
indicate our reactions to the gene ral treatment of the author's subje ct. What we 
have to say is not, perhaps, directed solely to the author but to the method custo 
marily adopted in treating such subjects as copyright—or, for that matter, almost 
anv other legal concept. 

In a sense, and no doubt due to our unfamiliarity with the subject, we might 
say that our feeling was that a student had to know a lot about copyright befor 
he could really take full advantage of the present book. This is only another way 
of saying that, being unfamiliar with the fact situations known to all lawyers who 
are familiar with copyright, we felt that we were often groping in the dark with 
long dissertations on legal matters without really coming to grips with reality 
rhus, for example, we began reading of the fine distinctions between the concept 
of copyright and industrial designs at p. 149 and followed for some pages the dis 
tinction between the two without really gaining any real working knowledge of 
what all the ‘fighting’ was about. By the time we reached p. 157 and read of the 
distinction between different classes of designs, we began to get a glimmer of 


the problem. We cannot help wondering whether it might not be possible som 


day to get a legal text written around the basic-fact problems or situations rather 
than one which starts by a discussion of an abstract legal propositior 
So, in a like manner, we do not at all doubt the accuracy of such statement 

at p. 54 that for the first time the Imperial Act of 1911, and the Canadian Act of 
1921, “made the right of an author in an unpublished work part of statutory copy- 
right and therefore part of his personal property."’ We are, by nature, a little 
skittish about “rights” and talk of “property,” either real or personal. Wha 
really are interested in are the practical effects. What could a man do befor 





NIVERSITY OF Toronto LAw JOoURNAT 


\ct?) What now? and so forth This “right’’ business on p. 54 bothered us 
particularly coming after p. 53 where we learned that a man at common law had 
a ‘right’’ just as he had “‘a right to any other part of his personal property."” We 
got further enmeshed at p. 72 in the discussion of the “right of property” at common 


"2 


law in information that a newspaper collected Then at p. 73 the distinction 


between “proprietary right’ and a ‘‘right’’ founded on principles of equity, both 


of which are different from the statutory “‘right’’ had us completely befogged by 
the number of queries each of these statements raised in our mind 

We are not disputing the correctness of these statements. We know thev have 

But we would like to see somewhere il approach to what ( hafee 

tricks” or “shabby conduct” (Chafee, “Unfair Competition” in 

w (1940), at p 1289) involved in all these kindred cases of 


‘ 


of confidence or trust, etc., etc., from the standpoint of the 
‘dirty tricks” rather than trom the legal bag ot concepts with 
labelled compartments of “trade mark,” “‘property,”’ “‘trust,’’ “‘copy 


etc. A lawver who knows the field of “industrial property’’ well 


mav know where to look for his law. We must confess that we do not yet know 


just where the “‘stealing-of-news”’ cases fit in the legal picture; nor pirating of 
dress de Signs We have no right to ¢ omplain about Mi | ox’'s be 10k on this score. 
He has followed the practice which a definitive work on copyright for copyright 
present prescribes. Perhaps what we are looking for is a fourth book 
Fox in which, after his exhaustive survey of patents, trade marks, and 
tT 


th 


hree volumes, he can 5 usa relat picture of the various manners 


sin 

people attempt to reap where have 1 sown and the various tecl 
which the law either by judi ial decree prevents the 
f the harvest. We know of no one better qualified than Mr. Fox to 
1 task of this kind. Perhaps all that is necessary for persons like the 
something like a ‘“‘Beginner’s Guide to the Three Foxes’? and which 


‘ 


ng more than a sé ries of fact situations with references to one or 


y*ks V h the Luthor Nas writte! where the applicable legal 
ts and less law 

can, ol course, In no Way 

» present book to a person who knows 

nd reread the present book we feel that while 

ook to find what to do 

whether we would know 

us field of “shabby 

lerived 
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not in the usual sense. It is not only an exact scrutiny ofthistorical facts upon 
reliable, mostly documentary evidence, but a drawing of logical conclusions. The 
book covers a period of time short in the life of a nation, which, however, proved 
more fateful to almost all nations on earth, than the events of earlier centuries. 
Phe author has undertaken and honestly performed spade-work for which not 
only his nation will be grateful, but which will prove a fundamental source for 


research in the following generation not for historians only. Students of inter 
national law and interstate relations may be induced to overthrow many of the 
doctrines and ideals they believed in. Perhaps they will search for new doctrines 


and new ideals, perhaps they will find it wiser to turn to the past and to learn from 


Grotius. Students of other disciplines also will find great opportunities, e.g., 
scientists interested in individual and in mass-psychology, others interested in 
the relationship between individual and political morals, ethics, honesty, and 
decenc\ 

History is frequently described as description and evaluation. It is held that 


description is more precise the closer it follows events, while evaluation require 

greater distance in order to gain proper perspective and projection. ‘The author 
has attempted both at the same time and accomplished his attempt with admirable 
self-restraint, never losing sight of his scientific purpose. It is a great merit of 
the book and a great service which its author rendered to the cause, that in the 


‘ 


face of the tragic fate prepared for his nation by “‘perfidy and violence” on the one 
side, and by ‘‘shortsightedness and weakness” on the other, he remains unbiased 
and impartial in his analysis, without passion and prejudice. He has brought 
into play his rich armoury of historical, political, and legal knowledge He 
is an authority on the literature of international law of all western nations, as 
well as on that of hisown. He is completely familiar with statute and case-law 
of the countries concerned, but respect is due to him mostly for his indomitable 
devotion to truth and his clear vision for the essential. 
The space at the disposal of a reviewer hardly permits more than a summat 
4 the conclusions reached by the author as regards a few main problems affecting 
the international status of Czechoslovakia 
(i) Itisa commonplace in international law today, that the Munich Agreement 
and the Viennese Award are invalid. It is, however, contested whether the inva- 
lidity is an original one, which operates ab initio, i.e., from September 29, 1938, 
from March 15, 1939, only, when Germany in violation of the Munich Agree 
ment oct upied more of the Czechoslovak state territory than ceded to het 
The French and Czechoslovak view holds contrary to the English that 
Munich” was originally invalid. Czechoslovakia was faced with the Angl 
French declaration of ‘‘désintéressement”’ of September 19, 1938, in view of which 
the alternative to acceptance of the Munich Agreement was nothing less than a 
hreat with destruction in peace-time by another power which was bound by 
\rbitration Treaty of 1925, and by the Briand-Kellog Pact of 1928; which is 
ynsidered as coercion. ‘The original invalidity follows also from the illegality of 
ie object and from preventing the ¢ zechoslovak government in procuring the 
onstitutionally required consent of parliament to a cessation of state territor 
The author is concerned with the far-reaching eflects upon international law of 
) the ex nunc, or ex tunc invalidity. 
The reviewer wishes to draw attention to the tremendous etlect on private, and 
private international law of the above question on which it will depend whether the 


Czechoslovak or the German law of contracts, of family relations, and of inheritances 
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represented or should have represented the basis of the legal order on the territories 
ceded to Germany, in the time between September 29, 1938, and March 15, 1939. 

(ii) There is greater consent among the powers as to the original invalidity of 
the Berlin Agreement of March 15, 1939, which was the result of ‘‘negotiations”’ 
between the German rulers and President Hacha of Czechoslovakia. England, 
the United States, France and the U.S.S.R., and some of the British Dominions 
fully share the Czechoslovak view in this question. None the less the author does 
not acquiesce in international declarations alone, but prefers to prove his case 
fully and convincingly. It is also more reassuring for the student of international 
law to see for himself the reasons for accepting a thesis, than to accept it and to 
base legal consequences upon it, only because four powers consented. 

The author analyses the lack of competence of the Czechoslovak negotiators, 
the personal coercion exercised upon them; he challenges the international con- 
science, asking whether acting contra bonos mores does mean anything in inter- 
national law, and whether the legal permissibility of treaties has any significance? 

(iii) The author considers the question whether Bohemia and Moravia was 
really made a protectorate or Was annexed by the Reich as one of great eflect, and 
correctly so. We learn that the decree of the Fiihrer published in the Czecho- 
slovak Official Gazette on March 16, 1939, declared the said territories to ‘belong 
henceforth to the territory of the Greater German Reich and to enter under its 
protection as the Protectorate of Bohemia and Moravia.” From this and from the 
further fact that these parts of the country have no constitutional government 
(only a government in captivity, wholly dependent from the German superiors 
the author concludes that nothing but annexation can be recognized with all its 
politic al and | gal consequences. 

(iv) One of the foremost conclusions of the author, having far-reaching effects 
in international law, is that the Czechoslovak state even after March 15, 1939, 
continued to exist legally as an independent state, the sovereignty remained legally 
untouched, as recognized first by France on November 17, 1939, adding that ‘‘only 
exercise of such sovereignty on its territory is prevented by the material obstacle 
rman occupation.” The bearing of this problem is clear if we consider 
ot the Czechoslovak fighting forces; and the position ot Czec he slovakia 


bject of international treaties as well as private contracts, etc. 


v) Great consequences are due in international law to the date from which 
Cz Osk la Was at war with Germar and Hut gar\ President Bene= dates 
the state of war in his Declaration of December 16, 1941, from the moment wher 
the Germa ind Hungarian governments violently attacked the security, the 
indepen e, and the rrit l integrity of the Republic Professor Cassin of 
the x onne, in his prelace to the book unde review, states that it dates bac k 
( Munich, possibly even as far as the occupation of Austria. It is logical 
l in tl il the phrasing ol the pore idential decree refers to the agitati n by 
e Henlein party and the stirring by the German official propaganda against the 
iceful intentions of the Czechoslovak state, whi rted even before the 

on pati f Austria 
vi) Particular interest is due to the parts of the work analysing with great 
exactness and frankness the constitutionality of e legislative, executive, and 
judicial functions of the state machinery in exile; the constitutional position of the 
president, the government, the state council, and the legal council. This analvsis 
extends not only to aspects of Czechoslovak constitution, but also to questions 


which arise for all governments in exile residing in England in connexion with 





: 
; 
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English public law. The doctrines of English law are aptly expounded, and the 
views expressed by the high court of justice during the present war in the famous 
Amand cases are competently exhibited. 

(vii) The last chapter is devoted to a description of the intensive activities of 
the Czechoslovak government preparing for the legal and economic rehabilitation 
of the state and its inhabitants. 

This review can hardly be closed without quoting the hope of the author that 
the fate of Czechoslovakia may serve as an enduring memorial and warning to all 
who will be called upon to create the new international legal order upon the ruins 
of the previous one, which, in the words of Professor Cassin, thought that peace 
could be preserved by sacrificing a nation to the Moloch of Pan-Germanism, com- 
mitting herewith a mortal sin which the whole world is still expiating. 


S. SAMUEL 
School of Law, University of Toronto. 


The Constitution and World Organization. By E.S.Corwin. Princeton: Princeton 
University Press. 1944. Pp. xiii, 64. ($1.00) 

The Role of the Supreme Court in American Government and Politics, 1789-1835. 
By C.G. Harnes. Berkeley and Los Angeles: University of California Press. 
1944. Pp. xiii, 679. ($6.00) 

Parliamentary Privilege in the American Colonies. By M. P. CLARKE. New Haven: 
Yale University Press. 1943. Pp. xi, 303. ($3.75) 

The War Governors in the American Revolution. By M.B. MacmILLan. New York: 
Columbia University Press. 1943. Pp. 309. ($3.50) 

The Third Term Tradition: Its Rise and Collapse in American Politics. By C. W. 
STEIN. New York: Columbia University Press. 1943. Pp. xvi, 382. ($3.75) 

PROFESSOR E. S. CoRWIN’s monograph is an excellent contribution to, and a happy 

inauguration for, the ‘‘Princeton Studies in American Civilization.”’ He is con- 

cerned with the problem of the effective participation of the United States in the 
preservation of world peace. He is convinced that the American people desire such 

a foreign policy as would promote this end; but he finds it wise to examine objec- 

tions which may be and are drawn from the principles of dual federalism, sepa- 

ration of powers, private rights, constitutional v. international obligation. In these 
pages, he shows himself the well-known master of law and custom; and anything 
like reasonable objections disappear before the cogency of his accustomed scholar- 
ship, which combines in an effective style and logical method an appreciation of the 
problems which arise with an equal appreciation of the fact that arguments which 
aim at conviction are never served by rhetoric, whether cold or hot. The book 
begins with a challenging view of the issues which flow from the concept of national 
sovereignty, and this chapter might well be read by every lawyer and political 
scientist (very specially) in the world. It concludes with an examination of the 
authority of the American senate in relation to treaties. A foreign reviewer can 
only call attention to Professor Corwin’s criticism of the ‘‘two-thirds”’ rule, and his 
suggestion that legislative approval should take its place. This review is not the 
place to examine this domestic proposal; but coming from such an authority it 
will doubtless command respect and consideration. The earliest words and the 


concluding words of this stimulating monograph are a challenge to civilization: 
“When Total War is the price of Total Sovereignty, the price is too high.”’ The 
notes are succinct and admirable. Small though the book is, we miss an index. 
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Any book dealing with American courts and the American judicial system from 
the pen of Professor C. G. Haines will at once command the attention of all scholars, 
since for many years he has enjoyed an acknowledged reputation in these fields, 
where sound scholarship, wisdom, insight, and objectivity have characterized all 
his work. In his latest treatise he has set himself an ambitious if somewhat diffi- 
cult task. The first part deals with the background for the prevalence of political 
ideas and principles in the judicial interpretation of the federal constitution; the 
second, with the supreme court under the federalist régime; the third with a feder- 
alist supreme court under republican administrations; the fourth, with foremost 
nationalistic decisions of the supreme court and the continuance of attacks upon 
the court; the fifth, with the decline of the authority and prestige of the supreme 
court—all during the period from 1789 to 1835. Running through each part and 
indeed constituting the ratson d’étre of the study is an attempt “‘to present a survey 
of the political relations and implications of the work of the court as it performed 
its significant functions as a balance wheel of the federal system inaugurated in 
1789” (p. 4). The history as too often written of the supreme court has laid on 
the distinguished author the burden of considering its critics more than its de- 
fenders. However, when one has completed his reading of this long and closely 
reasoned book, he will find that he has been well rewarded for the diligence and 
patience which the somewhat difficult writing has demanded, for he will have 
obtained a view of the court during the period under consideration which will help 
in giving a personal and public life to what is too often, apart from professional 
interests, an arid history. Professor Haines has brought to his monograph wide 
reading and his text discloses everywhere that he has given to his material the 
serious examination and careful thought of an acknowledged authority. He con- 
cludes that the court at the end of the period, after ambiguous beginnings, had 
learned to command respect and became generally a means for carrying out a 
national will. It is a long and detailed story which he tells in order to lead to his 
interesting conclusions, but it is well worth the serious attention of anvone who 
wishes to understand the historical processes which have gone to help in making 
the supreme court of the United States one of the great courts of the world. 

Miss Clarke has written an important book, which is a distinct contribution to 
colonial constitutional history and law. Students of colonial constitutional law 
in more modern times are not unmindful of the problems connected with parlia 
mentary privilege overseas, when they recall such cases as Kielley v. Carson (4 Moo. 
P.C. 63); Doyle v. Falconer (4 Moo. P.C. (N.S.) 203); Barton v. Taylor (11 App. 
Cas. 197); Fenton v. Hampton (11 Moo. P.C. 347), and so on; while students of 
Canadian constitutional law will recall the imperious attitude of the federal govern- 
ment to provincial legislation on the matter of the privileges of the provincial 
assemblies. It would seem to have long been settled law that the extraordinary 
privileges of the house of commons in the United Kingdom are a part of the lex et 
consuetudo parliamenti, and cannot be claimed by an oversea legislature except 
under statute. Miss Clarke makes her contribution to all this fascinating history 
by disclosing in a comprehensive study how all the colonial assemblies, both con- 
tinental and insular, claimed privileges which not merely in the view of the British 
colonial ministers and officials would constitute them ‘‘parliaments,” but, more 
important and disturbing, would tend to widen the ambit of colonial self-govern- 
ment. The monograph begins with a survey of the British house of commons, 
which is a good, if compressed, view of the necessary history—a reference might 
have been made to the suggestion that its privileges derived early from the fact 
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that parliament was a court (58 Selden Society (1939), at pp. Ixxvi-lxxxiii and 
xciii). Then in turn, the various colonial assemblies are viewed and their claims 
examined from 1619 to the revolution. It is of interest to note that both the island 
and loyal continental colonies asserted their claims for the privileges of their 
assemblies in just as strong terms and just as consistently as did the colonies which 
ultimately revolved. The emphasis throughout, however, is not a mere barren 
legalistic claim to the lex et consuetudo parliamenti, but a more disturbing claim 
that what was demanded was an essential part of the ‘rights of Englishmen.”’ In 
other words, Miss Clarke has added an admirable and well-conceived chapter to 
that history which has culminated in the creation of the United States and the 
British Commonwealth of free and sovereign states. Miss Clarke does not make 
an over-statement when she views the uniform and similar or identical procedure 
in relation to these colonial claims and the similar interpretation of them by the 
various colonies as playing no small part in drawing together colonies differentiated 
so strongly in origin, development, and outlook. Indeed, the claims, now so care- 
fully examined, fit into the significant history of similar political and legal colonial 
thinking amid the obvious divergencies in types of colonial life. The endless 
debates, the minutiae of the arguments, the contemporary official attitudes con- 
nected with the history of colonial parliamentary privilege—its not-infrequent 
captiousness—all add up in the sum total of an evolution in which the assemblies 
became the living flame of popular government. This excellent monograph is well 
fortified by thoroughly digested authorities, and we congratulate Miss Clarke on 
a distinct contribution to scholarship. 

Dr. Margaret Macmillan’s work, while perhaps not so interesting to lawyers 
and jurists, adds another chapter to all this history; and it is one which in many 
respects has been explored even less than the field covered by Miss Clarke: the 
influence of, and the remarkable part played in the progress of the American revo- 
lution by, the governors of the thirteen colonies. Their offices were a war-time 
creation and they were presented with calls for action for which there was little 
or no guidance in colonial experience. All students of colonial history will be 
grateful to Dr. Macmillan for supplying them with a monograph which not only 
adds to our knowledge of revolutionary history but throws light on administration 
under the continental scheme. It is not too much to say that their place in all 
this has at last been properly evaluated by the distinguished author. 

Mr. Stein does not contribute much to our knowledge; but at any rate his book 
ought to prove useful in gathering together a lot of scattered material especially 
from the period of Cleveland to that of Coolidge. He has worked everything into 
an interesting narrative, and his book will constitute a work of reference for those 
who may be interested in this somewhat dreary problem. 


W. P. M. K. 


The Elements of Roman Law, with a Translation of the Institutes of Justinian. By 
R. W. Lee. London: Sweet and Maxwell. Toronto: Carswell Co. 1944. 
Pp. xxiii, 488. (27s. 6d.) 

WHEN this reviewer, twenty-five years ago, laid aside the trappings of war and 


put on the absurdly truncated affair that passes for an undergraduate’s gown in 
Oxford, he faced with some trepidation the task of reading the Institutes of Gaius 
and Justinian, not to mention some selected titles of the Digest, in their original 
Latin. He got something, he ventures to think, by his pains. Whatever the 
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deficiencies of Latin as compared, shall we say, with Greek, it is nevertheless true 
that no language is more fitted than Latin to express with precision and lucidity 
the content of legal principles—so much so that the common lawyer, be he never 
so ignorant of Latin, still clings with affection to a rather large bouquet of maxims 
in that ancient tongue Dr. Lee agrees entirely in this view. He savs: ““To me 
at least it seems lamentable that anyone should be credited with a knowledge of 


Roman Law who has not read Justinian's Institutes. If students cannot, or will 


not, read the original, they may, perhaps, be induced to read a translation. . . 
William Murray (afterwards Lord Mansfield) did well when he advised the young 
Duke of Portland to ‘read and study Justinian’s Institutes without any other 
comment than the short one of Vinnius.’ 
taining the text with Latin notes 
today.” 


his is a little duodecimo volume con- 
But even this goes beyond what is required 


What ts required today? In England, in the Inns of Court and in the univer- 


sities, students must submit to an examination in Roman law, but no critical study 
of the 


e texts in the original is demanded; and lecture courses tend to be purely 
lescriptive. In Canada, except for the Quebec bar, no examination in Roman law 
is imposed; and Roman legal studies in the universities become increasingly broad, 


1 .} } 
i 


and shallow, asti 


€ time given to them is reduced to make way for ‘“‘more practical” 

Canadian students, like their brothers in England, “cannot or will not 

read the original’’; and the lecturer must, perforce, make the best of a bad job. 
In these unfavourable circumstances Dr. Lee’s book supplies a real want. The 


ied to combine commentary and translated text so that the first will 
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Crime in Canada and the War. By H.G. Wyatt. (Current Canadian Problems.) 
loronto: Oxford University Press. 1944. Pp. 47. (35 cents) 

Canadian Penal Institutions. By C. W. Toppinc. (Revised ed.) Toronto 
Ryerson Press. 1943. Pp. xx, 146. ($2.50) 

Race and Crime. By W. A. BonGeR. Translated from the Dutch by M. M. 
Horpyk. New York: Columbia University Press. 1943. Pp. xi, 130 
Criminal Careers in Retrospect. By S. and E. Giueck. (Harvard Law School 
Studies in Criminology.) New York: Commonwealth Fund. 1943. Pp. 

xiv, 380. ($3.50) 

Case Studies in the Psychopathology of Crime: A Reference Source for Research in 
Criminal Material. By B. KarpMaAN. (Vol. 2; Cases 6-9.) Washington, 
D.C.: Medical Science Press. 1944. Pp. viii, 738. 

THE problem of crime and criminals has been conceived in the past as simply the 

apprehension of the wrongdoer, the proving of his guilt, the determination of the 

amount and kind of punishment he should receive, and the administration of this 
punishment. To this end the essentials are an efficient police force, a system of 
courts in which guilt or innocence can be determined and sentence passed, and 
tinally a system of penitentiaries, jails, and other institutions where such sentences 
could be carried out. In such a system punishment has been one of the main and 
in most cases the only technique of dealing with the proven delinquent. But that 
punishment is effective can now be doubted when we examine its results. Statistics 
on recidivism in Canada provide startling evidence that punishment frequently 
fails to bring about reform. Realization of this fact has led to a new emphasis 
the study of the criminal as an individual to determine what more effective tech 
niques might be employed. The five books under review provide examples of this 
new emphasis 
's short essay on crime in Canada is frankly propaganda for 
r educational measures to help stem the rising tide of Canadian 
are related to the current interest in post-war reconstructiol 
ures trom such reliable sources as the report of the royal commiss 
system and the Canada Year Book to indicate the steady increas 
ns for serious offences in Canada during the last forty years 
t marked in youth and which also shows a continued inct 
suggests two main ways to combat this alarming inet 
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udicial discretion and the emplovment ot scientists t provide the necessa! aSI1S 
ior intelligent dis« retiol 
Chis book and others by the same authors should have a profound effect on our 
inking and planning for a more ettective programme of treatment of the criminal. 
It is Clear! indicated that itis possible to assess the probable success or lallure ol! 
various kinds of treatment for various kinds of offenders. And in the words of the 
authors, ‘‘the fundamental task remains of redesigning and reshaping all existing 
forms of treatment in such a way as to permit them to exert a more discriminating 


and penetrating influence upon offenders of different types than most of them dé 
present; and the further fundamental task remains of devising new forms of 
corrective therap\ Dp 294 


Dr. Karpman’s Case Studies in the Psychop 





ology of Crime is a serie { ver 
detailed studies of abnormal cases The present volume contains tour Case studies 
{ individuals involved in sex crimes Each case is given in great detail in the forn 
an autobiography, with an account of the individual's reported dreams 
included There is no interpretation of the case-history material, as this is to be 
included in the second volume of a companion series—Z7he Jndividua riminal 
[here isan extremely interesting section called ‘Dealing with the Criminal World 
trom Within,”’ which is an account of the criminal world and prison life by one wl 
has had a long experience in both. The book serves the purpose for which it wa 
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St. Paul: West Publishing Ce 1943 Pp. xx, 1245 
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persons have to be kept in mind at once Merely as a preliminary to t ich 
the student must Nave i knowledge ol the law ol contracts, a ivTirie 
Dligatuuotr titie lo moveable property, and suretyship ble rea N { 
know something of sale of goods and deb and creditor relati genera i 
pr eT lt negouabie instrument invade a these heid \ddex 
irl yect-matlle l the disparit ol e.%3 t ( ‘ _ it 
1a Ca vras t provbiel Ca ‘ ’ i rela é 
iit YraspiIng all analogo situa eating 
t { il \ it { it ua l Wi i i ‘ » { i 
t ese Gisparate provit i Le ( ed are le 
the gen principl { negotiable-i ’ . died wit 
irl bi t | inge c\ 
I | I CAPCNCHCE Ih Brappully 
‘ i lea CY i ( t 





THe UNiversity oF Toronto Law JOURNAL 


inspection. It consists of 301 sections which are subdivided into six chapters 
entitled: ‘formal requisities of negotiability,”’ ‘‘transfer,”’ ‘holder in due course,”’ 
‘‘defences and equities,” “liability of parties,’ and ‘‘discharge.’’ This indicates 
roughly the order in which the author develops his material. The American Nego- 
tiable Instruments Law is set out in full as an appendix. Here it would have been 
a good idea to show the pages on which reference is made to each of the subsections 
of the statute. An approximate calculation indicates that about 5,700 cases are 
cited. The American periodical literature on the subject which is, of course, very 
extensive, is frequently referred to. 

Asin most American texts, a great many more problems are discussed than are 
dreamt of in English text-books and a great many more cases are cited on each 
problem. The foot-notes are very full because the author likes to set out quotable 
portions of leading judgements. The comparative richness of the American materials 
is illustrated by s. 122, dealing with the problem of Jones v. Waring, {1926} A.C. 
670, whether a payee can be a holder in due course. Here we find a large number 
of cases cited taking both views of the question with the arguments for each view 
set out in the text. Then we have a brief summary of the views of Moore, Aigler, 
Feezer, and Langmaid on the subject along with those of the author. 

Like most American writers the author approaches his material critically and 
attempts to test the decisions of the courts in the light of the social policies which 
are important in this branch of the law. It should be noted, however, that ther 
is nothing in this book about the conflict-of-laws problems connected with nego- 
tiable instruments. ‘This omission is no doubt due to the fact that the Negotiable 
Instruments Law makes no reference to these problems. The attempt to deal with 
them in the Bills of Exchange Act has given rise to many difficulties; the English 
decisions available at the time the Act was drawn were very scanty and in any event 
conflict of laws is not an easy subject to codify. (See Falconbridge, Banking and 
Bills of Exchange (ed. 5, 1935), at p. 860.) 

What most arouses the reviewer's enthusiasm for this book, however, is the 
author’s technique by which he builds up his subject from the basis of the ordinary 
law of contracts, showing the extent to which that law governs the more intricate 
problems of negotiable instruments and showing where the law of negotiable instru- 
ments departs from the ordinary contract principles and why. While signs of this 
approach are to be found throughout the book, it is well illustrated by s. 4(5) 
entitled “Leading Principles of the Law of Negotiable Instruments” and by s. 125 
entitled ‘The Contract, Property, and Statutory Background of Defences and 
Claims of Ownership to Negotiable Instruments.’ The half-dozen sections dis- 
cussing consideration in the law of negotiable instruments also deserve mention in 
this connexion. Most of the standard texts on negotiable instruments (designed, 
no doubt, for the practitioner who is always conclusively presumed to have a good 
working knowledge of the subject) do not offer the student sufficient explanatory 
material of this character. The student can and does learn from these books, but 
the subject becomes for him what Dr. C. A. Wright has aptly called ‘‘legal algebra’”’ ; 
a ghostly drama in which various abstract entities, called ‘‘drawers,”’ “holders in 
due course,” etc. are moved by a series of statutory propositions to their inevitable 
destinies. Lifeless and unreal, the subject vanishes from the student’s mind when 
he finishes writing his examination. 

No doubt the law of negotiable instruments will always present for its teachers 
the challenging difficulties outlined above. But this book will give them a far 
greater measure of support in meeting these difficulties than any other book that 
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the reviewer knows of. Of course it is not a book for students only. The lawyer 
preparing a brief should find the author’s analysis of more advanced problems very 
helpful; on many issues he summarizes the arguments pro and contra before sug- 
gesting his own conclusions. As a Canadian lawyer, the reviewer is inclined to 
regret that the author did not see fit to include in his discussions cases from Canada 
and other parts of the British Empire and so make a complete reference to all 
common-law materials. Only English and American cases appear to have been 
extensively canvassed. 

The author is a professor of law in the University of Illinois and a teacher of 
long experience in this field. Many hours of thoughtful discussion and consider- 
ation of its problems have obviously gone into the making of this book. In part, 
it is also the product of the work of many other men, most of them law-school 
teachers, who have made their contribution to the author’s thought through their 
writings in American law-school reviews. A work of this type marks a stage of 
progress at which the ideas hitherto scattered throughout the periodical literature 
are gathered together and condensed, both for reference and exposition, in a single 
book. The author has performed this task well in the best traditions of American 
legal scholarship. 


Morratr Hancock 
School of Law, University of Toronto. 


A Text-Book of the Law of Tort. By P. H. WINFIELD. Ed. 2. London: Sweet 

and Maxwell [Toronto: The Carswell Co.]. 1943. Pp. xxxix, 744. (£1. 15s.) 
THE appearance of a second edition of this work during the present world conflict 
and within such a comparatively short period after the original edition is ample 
proof of the merit of the work and of its acceptance as a leading authority on the 
law of tort. The constant growth of this ‘division’ of the law makes a book by 
Professor Winfield most valuable, more especially as each chapter poses undecided 
problems, by way of illustration and by way of criticism of existing rules. One 
such problem (discussed at pp. 42-3) deals with the problem of a rescuer who 
attempts to rescue, not a person imperilled by a third party's wrong, but a person 
imperilled by his own act or omission. Professor Winfield in the absence of 
authority submits that to the rescuer this should make no difference. Perhaps in 
a future edition, we shall have a discussion of his view in the light of a recent 
Canadian case involving that problem Dupuis v. New Regina Trading Company, 
[1943] 4 D.L.R. 275, where the Saskatchewan court of appeal, while recognizing 
the rescue principle generally, held that the rescuer had no cause of action in such 
circumstances. Another problem upon which there is much loose use of termin- 
ology by judges both in England and Canada is that relating to the duty owed to 
trespassers by an occupier of land: is it merely not deliberately to lay a trap for 
him (Addie v. Dumbreck, [1929] A.C. 358) or is there also a duty to take reasonable 
care for the safety of trespassers, of whom he knows or ought to know , when he 
(the occupier) is carrying on an activity involving risk of injury to persons coming 
on the premises, be they trespassers or otherwise? The problem goes beyond the 
fiction of classifying persons in the latter class as licensees. The author notes the 
problem (on pp. 624 and 631), but we submit that greater space should be devoted 
to it, and its treatment in the cases, e.g., by Lord Buckmaster in the Excelsior Wire 
Rope v. Callen, [1930] A.C. 404, in order that the courts will refrain from looking 
to Addie v. Dumbreck as covering the whole law with respect to an occupier’s duty 
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toatrespasser. Recently the supreme court of Canada has, by majority, judicially 
noted a further duty toward trespassers and others, and one member of the court 
has approved the American Law Institute’s view in s. 334 of the Tort, Restatement 
that there is something more than the lesser duty (cf. Davis J. in C.P.R. v. Kizlyk, 
[1944] 2 D.L.R. 81) 

As to the text itself, we regret that some mention of the differing view in the 
United States is not made in s. 13, dealing with consent to a criminal act as a 
defence to an action in tort. No doubt in future editions Hay v. Young will be 
cited Bourhill v. Young, and will, we hope, be discussed in s. 123 (the duty owed 
in negligence), because the real decision in this case ({1942] 2 All E.R. 386 (H.L.)) 
is one as to whether there can be liability to anyone other than the person in 
respect of whom there has been a failure to observe a duty owed. The court 
unanimously held that there could not be such extended liability, and in so doing 
provided the first major case on the point in English jurisprudence. In the United 
States, however, Cardozo J. had earlier enunciated the same view. The discussion 
of the problems of ‘remoteness of damage,’’ once the breach of duty is shown, 
including the problem of liability for damage from shock is therefore only obiter, 
though interesting in view of the reservations made by some of the law lords with 
respect to the Polemis rule. In this connexion, we note an unindexed cross refer- 


ence to the Young Case (p. 81, fn. (5 


We think the section on ‘‘novus actus” might receive a fuller treatment, not 


only as to when the “‘cause”’ is and is not independent, but also as to the non- 
applicability of the rule when the stranger's conduct, in negligence cases at least, 
comes within the very risk foreseen. Would the definition of battery, as set out 
on page 231, cover the case of a man who intends an assault only, but unintention- 
ally goes further and touches the person assaulted? The difference between assault 
and battery is of little practical importance, but surely this isa battery? What we 
submit is that intention should not be linked with the force or the touching, but 
with the invasion of the other person’s interest in freedom of bodily security, 
whether that invasion be by way of actual touching or apprehended touching. 


GILBERT D. KENNEDY 
School of Law, University of Toronto 


Argentine Constitutional Law: The Judicial Function in the Maintenance of the Fed- 
eral System and the Preservation of Individual Rights. By S.P. AMADEO. With 
a Foreword by L. S. Rowe. (Columbia Legal Studies, no. Iv.) New York: 
Columbia University Press. 1943. Pp. xi, 243. ($3.00) 
PROFESSOR AMADEO, of the faculty of the University of Puerto Rico, has not only 
more than justified his choice as a Guggenheim fellow, but has placed students of 
comparative law under obligations for his book on Argentine constitutional law, 
which is good in itself and full of the greatest promise. The literature in English 
on this subject is almost non-existent— Mr. L. S. Rowe, who contributes a foreword, 
wrote an excellent pioneer study in 1921—and the distinguished author's apologies 
for his skillin that language are quite unnecessary. He writes it not only correctly 
but with some appreciation of its idiom 
The central theme of the treatise is the exercise of the judicial power in duly 
carrying out the Argentine distribution of subject-matters between the federation 
and the provinces, and the protection of individual rights as laid down in the 
constitution. With thisendin view Dr. Amadeo provides an historical background, 
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and he discloses the influence, which, while by no means as wide as some writers 
have suggested, is still evident in the acknowledged authority enjoyed by American 
judgements. He may not add much to the knowledge of professed students of 
Argentine constitutional law, but his selection of cases is admirable. Avoiding any 
attempt to crowd his pages with details, he shows such discrimination in illustration 
as to bring into proper relief the judicial process. Perhaps the most interesting 
feature of the Argentine constitution is the power given to the federal government 
to ‘intervene in the territory of the provinces to guarantee” a republican form of 
government. This power goes much beyond article four of the American con- 
stitution, where indeed the courts have decided that what constitutes a ‘‘republican 
form of government” under that article is a political question for the president and 
congress (Luther v. Borden, 7 How. 1). Instances of intervention in Argentina are 
so frequent and for such varied and elusive reasons that the provinces are virtually 
under federal control. It is respectfully suggested that the Argentine supreme 
court has been unnecessarily self-limiting in this connexion. 

The learned author has made a contribution to the literature of comparative 
law. There is indeed no profound jurisprudence, no deep study of social forces, 
and we hope forall thisinalater work. For what he has given we must be grateful. 
There is a good select bibliography in which the English translation of the Argentine 
Civil Code by Mr. F. L. Joannini, an official publication of the Comparative Law 
Bureau of the American Bar Association, might well be included. The bibliography 
may well be supplemented by reference to the select bibliography in an article by 
the distinguished authority on Latin-American law, Mr. P. H. Eder of the New 
York bar, in 1 Law—a Century of Progress (New York University Press, 1937). 
Professor Amadeo may well exercise his influence in furthering opening up to 
English readers a rich field of comparative law, especially if he gives to it not merely 
the study of the legal comparisons but the reasons for likenesses and differences. 
The facilities for reference are first-class. 


W. P. M. K. 


The Army and the Law. By G.GLENN. Revised and enlarged by A. A. SCHILLER. 
New York: Columbia University Press. 1943. Pp. viii, 203. ($2.75) 
IN 1918 appeared Mr. G. Glenn's The Army and the Law in which he dealt ‘‘with 
the army only in its relation to the common law which governs the general public 
and with the soldier only in so far as his activities are, in point of law, of interest 
to non-military persons.’’ This scheme excluded anything like a manual of military 
law in the strict sense of that term, which deals with the internal legal organization 
of the army, except in so far as this internal organization may be connected with 
“rights and obligations with respect to people who are not members of [the army’s] 
personnel.”’ The laws of war and matters of strict international law are also 
excluded except ‘‘such passing reference as may be necessary to indicate the boun- 
daries of the jurisdiction of common law courts.”’ A revised edition now appears, 
with Professor Glenn's general approval, prepared by Mr. A. A. Schiller. As a 
whole the book rests on Mr. Schiller’s responsibility, and he has attempted to retain 
the text of the first edition, wherever possible, but he has not refrained from alter- 
ations which he is convinced were necessary, although they might not be acceptable 
to, and indeed in places are contrary to, Professor Glenn's positions. The scheme 
of the book is the same, but emphasis is laid on many modern problems. Thus the 
position of the conscript is dealt with ‘‘at the expense of the chapter concerning 
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martial law in time of peace.”” In addition, the older cases are amplified by more 
modern decisions, and note has been taken of all American material up to January, 
1943, arising out of the present war and pertinent to the subject-matter. When the 
book appeared it received a warm welcome, and we are confident that this will be 
extended to Mr. Schiller’s admirable revision and enlargement. While the demands 
of American conditions necessarily colour the pages and while the arguments and 
conclusions are necessarily built on them, yet lawyers and civilians, who are usually 
only a little more ignorant than the average lawyer, in other common-law countries 
will find the work illuminating and informative. Most of the well-known cases in 
the British Commonwealth appear; but the learned author might well note for a 
new edition Tilonko v. Attorney-General of Natal, [1907] A.C. 93; The King v. 
Strickland, {1921] 2 Ir.R. 329; Rex v. Allen, [1921] 2 Ir.R. 241; Egan v. Macready, 
{1921] 1 Ir.R. 265; Regina v. Smith, [1900] Cape of Good Hope S.C.R. 561. Ina 
field where the literature is comparatively small those interested in it might well 
study the admirable explanatory lectures on military law, the maintenance of order 
and martial law in Keir and Lawson, Cases in Constitutional Law (ed. 2, Oxford, 
1933), at pp. 335 ff. Mr. Schiller has done an excellent piece of work and his 
revision of Glenn makes it more than ever a valuable manual. It is fully docu- 
mented and indexed. 


The Crisis of the National State. By W. FRIEDMANN. London: Macmillan & Co. 
loronto: Macmillan Co. of Canada. 1943. Pp. ix, 197. ($4.00) 
Much of the analysis in this monograph is being borne out by daily events with 
the consequent danger that a reviewer's critical faculties may be dulled. Yet 
considering the urgency of our times, it would be idle to suggest that an author 
await the return of “‘normalcy”’ before investigating a problem such as the present 
one. There is often too great a respect paid to “‘perspective,’’ at the cost of sacri- 
ficing important contemporary factors, both psychological and social, and, more 
important, at the cost of producing perhaps only a rationalization of past events. 

The author's thesis is that the period of the national state has run its course 
because that institution is no longer adequate to prevent recurrent war or to ensure 
human well-being. By a judicious use of historical materials and social and eco- 
nomic data, he portrays the tendencies towards conflict which emerge when nation- 
alism is harnessed to political power. That there is a war-potential in the principle 
of self-determination is only too evident, as the example of Europe reveals. Imperi- 
alism is the result of the segmentation of the world into sovereign national states 
of unequal military and economic power, having regard to the dynamics of a 
capitalist economy. To contrast the benevolent imperialism of old national states 
with the totalitarian imperialism of modern fascist states is a useless exercise 
because totalitarian techniques become inevitable when such states clash. 

If the national state is becoming an anachronism, what is to replace it?-—multi- 
national groupings within a framework of a wider international organization. These 
will afford the opportunity for cultural diversity so that national values will be 
preserved, while divorcing political, economic, and military power from each na- 
tional unit and lodging it in the regional grouping. Dr. Friedmann does not get 
into the blueprint stage of the “regional groupings’’ formula as does Mr. Walter 
Lippmann, but it is doubtful that he would favour, as Mr. Lippmann apparently 
does, nuclear alliances pivoted on the central positions of the United States, Russia, 
Great Britain, and China. i. he. 
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Canadian Government and Politics. By H. McD. CLoxkir. ‘Toronto: Longmans, 
Green and Co. 1944. Pp. viii, 351. ($3.00) 

PROFESSOR CLOKIE contributes a great deal of information and a useful description 
of the main institutions of Canada’s constitutional system, and his book has, there- 
fore, a place as an introductory volume on the subject. It seems to this reviewer, 
however, that the author, in trying to write a book which is elementary and yet 
purports to cover the intricate problems of Canadian federalism, has fallen between 
the well-known “two stools.’’ He has opened up problems only to leave them in 
the air, and there is not even the saving grace of foot-notes to carry the reader on 
to more solid consideration of the questions raised in the text. Although the author 
states in his preface that he is omitting foot-note references because his book is an 
elementary one, yet he assumes a heavy burden of accuracy as well as of concise 
statement in purporting to do so, and also to deal with constitutional problems 
which inevitably involve legal issues. 

While Professor Clokie’s purpose is one with which this reviewer sympathizes, 
itis unfortunate that he has chosen to toss about casual quotations and propositions 
from well-known cases (the names of which are not given) which are more glib than 
complete in the picture that they give of the legal problems posed by the scheme 
of distribution of legislative power between the parliament of Canada and the 
provincial legislatures. ‘Thus, for example (p. 218), he refers obviously to the 
Bonanza Creek Case in terms which do not square with what that case decided (see 
also p. 56); again, his references to the treaty-making power and the effects inter- 
nally of its exercise might well have been amplified (pp. 215 and 219); and the same 
might be said of his reference to the Initiative and Referendum Act Case (p. 195) 
and to appeals to the privy council (pp. 33 and 50) and to the Fort Frances Pulp 
and Power Company Case (p. 263). 

It is not the sensibility of the lawyer which causes this reviewer to express a 
bit of amazement at Professor Clokie’s reference to ‘the fantastic legal doctrine of 
exclusive powers” (p. 208) and his failure to mention the ‘‘non obstante”’ clause of 
s. 91 of the British North America Act in connexion with ‘‘overlapping”’ legislation 
(p. 212). He does not make it clear that what ss. 91 and 92 of the British North 
America Act confer is legislative power rather than jurisdiction over particular 
topics of legislation. 

In fact, the whole approach of this book to Canadian federalism is from the 
standpoint of the unitary system of Great Britain. Thus, the alleged conflict 
between parliamentarism and federalism is based on assumptions drawn from 
British experience. The sense in which ‘‘constitutional’” and ‘‘unconstitutional”’ 
are used provides further substantiation; but it may be noted (p. 196) that uncon- 
stitutional is also used in its proper ‘‘federal’’ sense. Federalism as we have it in 
the United States and Canada is legalism, and while Professor Clokie properly 
emphasizes the large conventional side of government in Canada, it is the reviewer's 
opinion that the more important legal side cannot be as easily and as simply 
recounted, which is what Professor Clokie’s book would suggest. But perhaps this 
is a case of a lawyer not seeing eye to eye with a political scientist. 


. ‘ aes ‘ -_ Bora LASKIN 
School of Law, University of Toronto. 


British Colonial Theories, 1570-1850. By K. E. Knorr. With a Foreword by 

H. A. Innis. Toronto: University of Toronto Press. 1944. Pp. xix, 429. 
ALL students of legal history ought to welcome this excellent study. This may 
seem a paradoxical opening to the review of a book dealing with the economic 
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theories of colonial policy. The truth is, however, that without such a study the 
well-known and richly cultivated field of legal theory in relation to the oversea 
settlements is singularly incomplete; for it is too often forgotten—even as late as 
1849 and the coming of responsible government in British North America—that 
the legal theory was, if not founded on mercantilism, at least fundamentally mixed 
up with it. Indeed, without an intimate and closely integrated study of legal 
theory and the practical application of mercantilism, no lawyer or jurist can begin 
to understand ‘‘the expansion of England.’’ We are under deep obligation to Dr. 
Knorr for this important treatise beginning as early as 1570 and ending with the 
fall of the old colonial system. It is not too much to say with Professor Innis (in 
a well-merited Foreword) that ‘‘for the first time we can envisage the problems of 
mercantilism in a maritime Empire’; and this view, so comprehensive and de- 
tailed, will bring to every legal student illumination of the legal theory as formu- 
lated for example in the writings of Madison, Hopkins, Franklin, Jefferson, and in 
the modern disquisitions of Professors McIlwain, Adams, Schuyler, and Keith. It 
would be a long task even to summarize these closely written discussions fortified 
by wide authorities and illustrated with a wealth of quotations. This much at 
least may be said: it is now possible to view ‘‘the imperial problem” of these years 
in somewhat of a due perspective, and lawyers will be able to gain an understanding 
of the legal theory in a way known only to fewof them as they watch mercantilism 
in action. For the economic historian, the author's wide research will open up 
further economic study. Be that as it may, the lawyer and the legal historian will 
find here more than enough to galvanize into life those far-off battles of legal theory 
and to lend meaning to legal controversies through which men’s passions were 
stirred to supreme sacrifices. The reading is not easy; the style is pedestrian; the 
frequent quotations make the going heavy. Where, however, so much is given 
and where the sum total of illustration is so valuable, we can afford to neglect the 
difficulties of getting through the thick hedge of method in reaching a rich and 
fertile field. 


Liberties and Communities in Medieval England: Collected Studies in Local Admin- 
istration and Topography. By H. M. Cam. Cambridge: At the University 
Press [Toronto: Macmillan Co. of Canada]. 1944. Pp. xiv, 267. (15s.) 

STUDENTS of medieval legal history will welcome Miss H. M. Cam's decision to 

reprint various studies which she has written over a period of eighteen years. 

Many of them have been available in English in periodicals or in the proceedings 

of learned societies, but some of the most important come from a foreign context. 

Of the sixteen papers the vast majority deal strictly with local history, and the 

distinguished author has provided in the introduction a defence of its study. In 

the case of English legal history this defence ought not to be necessary, for it is 
scarcely possible to move with anything like security in that history until it is 
recognized how strong Is its connexion with medieval local government. ‘The essay 
is, however, a charming apologia for much of Miss Cam's life-work. All the studies 


ire valuable and it has been well worth while to gath hem together. Of special 


1 


interest are those dealing with the General Ey of 1 30, the Quo Warranto 
proceedings under Edward I, the decline and fall of E1 h feudalism, the relation 
of English members of parliament to their constituencies in the fourteenth century, 


' \ 
ind the payment of its representatives in parliament. 
will be gratet | for ther Indeed, we must confess 
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that the last two of this group were unknown to us, appearing the one at Louvain 
and the other at Dijon, and overlooked in the world turmoil. They constitute 
suggestive and important contributions to the history of the evolution of parlia- 
ment. Miss Cam points out how much remains to be done in studying the theory 
of representation in its actual practice and the necessity to approach such a study 
from the local rather than the central point of view, from close attention to what 
actually happened rather than from emphasis on some constitutional generaliza- 
tions. The essay on the payment of members is of equal value. It should be 
read with J. G. Edwards ““The Personnel of the Commons in Parliament under 
Edward I and Edward IL” in Little and Powicke, Essays in Medieval History pre- 
sented to T. F. Tout (Manchester, 1925), pp. 207-214. Neither essay can be over- 
looked by students of our legal institutions. As we should expect, the documenta- 
tion is first-class, not merely as evidence for the statements in the text but as 
direction for further study. The essays suggest a wider point of view—the 
much that our national liberties owe to those who, as the author says, accepted 
responsibility for the government of their own neighbourhoods, the scheme of out 
order finding its roots in a progress derived from below and owing the success which 
it has attained to the great social underpinnings to which her valuable work bears 
ample witness. 


W. P. M. KENNEDY 


School of Law, University of Toronto. 






Maintenance of Union Membership. By B. M. STEWART and W. J. Couper. 

New York: Industrial Relations Counselors. 1943. Pp. ix, 
PHIs monograph, purporting to be a study of maintenance of union membership 
directives by the United States National War Labor Board (and its predecessor, the 
National Defense Mediation Board), reads almost as a report to, say, the National 
\ssociation of Manufacturers. Its sponsorship by the employer members of the 


&3. 


< 


board and the fact that its statistical underpinnings, forming the basis of deductions 
by the authors, were framed on replies to questionnaires addressed to employer 
companies only, indicate that it is a piece of special pleadiny It is couched; 
however, in sober and measured language which, aided by tables and figures, gives 
ita pseudo-s ientific tone calculated to widen its audience appeal. 

Che fact that not quite half the companies which were circularized as to thei 
union-maintenance experience replied to the inquiries addressed to them makes 
one wonder whether this study can tell us anything even approaching importance. 
We do not know the names of the replying companies or anything about them 
save a few scraps of information as to the number of their employees eligible for 
union membership and the number displaying opposition to union-maintenance 
stipulations. At times, it is not clear whether the authors are reporting the views 
of the replying companies or giving their own. Certainly they do not purport to 
state the union case for security, and their restatement of the grounds upon which 
the board (with the employer members generally dissenting) granted maintenance 
4 membership serves the purpose of providing a starting point for reviewing and 
re-emphasizing the point of view of the dissenting employer members 

Some of the positive assertions of the authors could stand further examination 
to bring them out of the half-shadows in which they stand: for example, the asset 
tion that unions want security ‘‘as a safeguard against the untoward results of their 


wn rivalries” (p. 42); the suggestion that active employer opposition to unios 
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has been broken by the Wagner Act (p. 46); the statement that union security pro- 
visions in collective agreements are the exception in Great Britain (p. 43), while 
nothing is said that union membership there is almost as of course. The British 
position is understated, and by contrast the position in Canada as of the end of 
1943 is overstated in the suggestion that there was then any safeguard for the right 
of organization (p. 45). Dr. Stewart should be well acquainted with the Canadian 
position for he was Canada’s deputy minister of labour from November 1, 1940, 
to December, 1942, and Mr. Couper was associated with him in Canada’s labour 
department. If P.C. 2685 of June 19, 1940, is Dr. Stewart's idea of a constructive 
labour policy safeguarding rights of organization, one can well understand why 
affirmative provisions for collective bargaining, introduced in Canada in March, 
1944, might have had to await his departure from a position which gave him an 
influential voice in formulating Canada’s war-time labour policies. 


Legal Theory. By W. FRIEDMANN. London: Stevens and Sons. 1944. Pp. xvi, 
448. (£1. 10s.) 


THE principal objects of this book, as summed up by its author, are: first, to 
reduce every legal theory to its essential foundations, having regard to the philo 
sophical, political, and economic background; secondly, to demonstrate the vital 
significance of legal ideology for the actual working of the law; thirdly, to help to 
dispel the myth that legal theory is the monopoly of metaphysical continental 
philosophers, useless so far as concerns the needs of the practical English or Ameri- 
can lawyer. These objects are wide—as wide, indeed, as Josef Kohler’s ambitious 
unfolding of law in its relation to the entire Kulturentwicklung. The author, whose 
reading has been extensive in its scope, has considered and quoted and discussed, 
in no perfunctory manner, the views and opinions of over three hundred philoso- 


phers, jurists, and judges. The whole of continental jurisprudence has been laid 


under tribute; but what is especially significant and refreshing is that Professor 


Friedmann has been at special pains to link legal theories with legal practice, and 
to illustrat his points by copious re ferences to the case-law, the judic ial precedents, 


of England and America. Some of the material is already known to readers of 


the Canadian Bar Review, the Law Quarterly Review, and the Modern Law Revieu 


These readers will already have welcomed the advent of a jurist of broad and 


sympathetic views, who is sensitive to the affinities and antimonies of legal systems, 
and who, like Weber and Radbruch, can view competing ideologies with detach- 


ment, can evaluate without condemning, and can, in a spirit of relativism, accept 


the proposition that ‘‘ultimate values must be believed; they cannot be proved.”’ 


[his is not, in some respects, an easy book to read. The author's English is 
correct with at times the painful correctness of one who writes in a language that 
is not his own mother tongue. One would welcome, at times, 


a more positive 
indication of the author's likes and dislikes. There 


is a sort of all-embracing 
catholicism that seems too much of a good thing in the fierce arena of philosophical 


and political controversy. But the writer is, above everything, concerned to 


explain, very fairly and lucidly, the views and opinions of all who come within 


the scope of his discussion. Ina work which covers so much ground there is more 


of interest to be found than can be indicated in the compass of a short review; but 


u 


this reviewer has been particularly impressed by Professor Friedmann’s treatment 


of the following topics. Part v deals with modern political movements and their 


legal thought, and considers socialist thought, the Soviet concept of justice, fascist 
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and national socialist theories, and those ideas on law that have their origin and 
impulse in the Roman Catholic Church. Part vi deals with legal theory, social 
ideals, and legal practice; and in it the author, with an admirable background of 
experience in continental systems and a wide familiarity with English and American 
case-law and legal institutions, makes comparisons and valuations that are, in 
many instances, quite novel and decidedly stimulating. In part vu, the concluding 
chapter discusses the legal values of democracy, and, with balanced and critical 
restraint, invites us to consider the rights of the individual, freedom of contract, 
freedom of labour, freedom of property, freedom of enterprise, freedom of the 
person, and the régime of equality, in government of and by the people under the 
rule of law. 

We would hesitate to recommend Professor Friedmann’s treatise to under- 
graduate classes as a first book in jurisprudence; but would unreservedly recommend 
it as a book for reference. Graduate students, who are continuing their studies in 
legal philosophy, will find it a trustworthy and inspiring guide. The “practical 
lawyer,’’ who stops, as all of us must sometimes do, to ask himself the age-old 
questions as to the meaning and end of justice, and who sees round him all legal 
institutions in a state of change and flux, will be well advised to add this book to 
his library, and to read it faithfully and frequently, for, if it supplies no dogmatic 
answers to his questions, it does, at the very least, inform him of difficulties and 
point the way to clear and disciplined thinking about them. 

F. C. AULD 
School of Law, University of Toronto. 


Airports and the Courts. By C.S. RHYNE. Washington, D.C.: National Institute 

of Municipal Law Officers, 730 Jackson Place, N.W. 1944. Pp. viii, 222. ($5.00) 
THis volume will be welcomed by all lawyers who must sooner or later become 
acquainted with the legal problems raised by aviation which will doubtless increase 
with the inevitable future developments in this method of transportation. Mr. 
C. S. Rhyne, a distinguished member of the bar of Washington, D.C., is already 
well-known to our readers for the excellent work which he has done as counsel to 
the American National Institute of Municipal Law Officers. He ought to be 
equally well-known to them as the author of the Civil Aeronautics Act Annotated 
(1939); as co-author of Airports and Airplanes and the Legal Problems They Create 
for Cities (1939) and Air Approach Protection Materials— Model Statute and Ordi- 
nance (1940); and as a contributor of articles to the air-law journals on aviation 
and airport law. His activities in this connexion combine to make him one of the 
most outstanding authorities in the United States. 

In the volume under review he has collected and annotated all the cases in the 
United States which deal with the acquisition, operation, zoning, and maintenance 
of airports, and he has analysed the federal and state legislation and regulations 
necessary for his purpose. The book constitutes the most complete survey 
available, and it represents material collected and up-to-date arising out of an 
intense interest in its subject-matter extending over eight years. The critical 
presentation of this material, carefully and fully referenced, constitutes a distinct 
contribution to comparative law. 

rhe treatise is divided into eight chapters: airport acquisition; condemnation 
of property for airport purposes; airport leases; regulations governing the use of 
airports; taxation of airports; damage claims against airport owners and operators; 
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air-space rights of aviators and landowners, with an admirable discussion of the 
maxim cujus est solum ejus est usque ad coelum et ad infernos; airport-approach 
protection and airport zoning. A mere glance at the titles of these divisions will 
serve to illustrate something of the growth of new law in an air-conscious age—all 
this illustrated by references to all the apposite cases, statutes, and official material. 
The table of cases covers twenty close ly printed pages (with comple te references 
to the reports). In addition, there is an excellent bibliography, and, most impor- 
tant, a table of law-review and other articles. Reference is facilitated by a first- 
class index. 

Che importance of the subject ought to guarantee that the volume should be 
in every law library. It is, of course, true that the various legal aspects of airports, 
indeed the legal authority over their making and such like, may differ in Canada 
from the legal situation in the United States. Compare, for example, the authority 
of municipalities—singly or in combination—to make by-laws for the establishing 
of, or for granting aid to the establishment of, air harbours and landing grounds, 
which must comply with the air regulations issued from time to time under the 
authority of legislation of the parliament of Canada (R.S.O. 1937. c. 266, s. 404 
(31); R.S.C. 1927. c. 3. s. 4. See, also, In re the Regulation and Control of Aero- 
nautics in Canada, (1932) A.C. 54). On the other hand, differences in jurisdictional 
control such as may exist should not blind any lawyer or jurist to the fact that 
there is much to be learned by Canada in matters of detail from American experi- 
ence, even though the Canadian Aeronautics Act (supra) may limit the field of 
provincial municipalities. 


Anglo-American Legal Bibliographies: An Annotated Guide. By W. R. FRIEND. 
Library of Congress Washington: U.S. Government Printing Office. 1944. 
Pp. xii, 166. ($1.50) 

[HE thanks of the profession, especially that of faculties of law in the universities, 

must be given to the librarian of congress and to Mr. W. R. Friend of the law 

library of congress for this admirable work, which will go far to make up for the 

“incredible amount of inactivity upon the part of the profession to a contributing 

interest in the subject of legal bibliography,’’ which Mr. Friend deplores. He 


adds that ‘‘this anomaly is strange, indeed, since in the practice of no other pro- 


fession do books play such an important and significant a part.’’ This criticism 
is justly directed and well deserved. It is remarkable that in England contri- 
butions to legal bibliography, where we should expect suc h work to be done, have 
been fewer than in America; while in the Dominions the literature in this field is 
almost negligible. We hope in some degree to do a little in a future issue of the 
UNIVERSITY OF TORONTO LAW JOURNAL to make a survey for Canada. 

Chapter I is an historical survey of Anglo-American legal bibliography. It 
is, as far as we know, the first account on such an extensive and excellently in- 
formed scale of the subject from its beginnings to the present time, and it ought 
to be read at least by every student of law. For many years we have given com- 
pulsory courses in legal bibliography to all students reading for a law degree. 
[his chapter will provide them with an admirable introduction to the subject, 
available nowhere else. They are fortunate, too, in having it presented to them 
in such an interesting manner as has been done by Mr. Friend. It is not everyone 
who could handle with such clarity and narrative skill material which, in other 
hands, might easily have become a dull record and catalogue of names and books. 
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As it is, it is a charming essay, evidently the work of a scholar who knows not 
merely the subject, but has a sense of historical perspective and can see the items 
of his record in the light of their origins and aims. We may well draw attention 
to his final words: ‘‘the science of bibliography has no greater enemy than pro- 
crastination.”” He pleads for a careful, almost daily, record of bibliography in 
the making which may never be recorded between book covers, and asks for 
diligence in noting this fugitive material. There speaks not merely the law 
librarian conscious of his obligations to students and legal scholars, but also the 
man to whom legal bibliography is no mere antiquarian interest but one of the keys 
which unlocks the past for purposes of the present and hopes for the future. 

The second section, the bibliography itself, includes 299 items, for each of 
which there is provided a detailed analysis. Author and title arrangements have 
been followed without regard to jurisdiction or class. ‘The material is such that 
it has been found impracticable to record it in any other manner than that decided 
on. We accept Mr. Friend's organization with gratitude. The items are not too 
many and an admirable index brings the entire work into perspective and renders 
its use convenient. Most important is the use made of the catalogue cards of the 
library of congress. The printed catalogue-card entry and number have been 
included for each edition of a bibliography which has not exceeded five editions, 
and in every instance the card entry is given for the latest edition followed by card 
numbers for all other editions. Thus we are supplied with uniform and scientific 
listings based on the specialized experience of the library of congress. The publi- 
cation, then, is in its entirety one to which we give a sincere welcome. We join 
in deploring the neglected past; but Mr. Friend has done much to restore the 
barren years. Every law library will, of course, possess the book; we suggest that 
every legal scholar ought also to possess it. 

Finally, it is our sad duty to point out the fact that the work is published as 
a memorial volume to the late law librarian of congress, Dr. J. T. Vance, to whom 
Mr. A. MacLeish pays a well-deserved tribute in his introduction. Dr. Vance was 
one of our oldest personal and professional friends and we owe much to his assistance 
freely and generously given. 

W. P. M. K. 


The Impact of Federal Taxes. By R. MaGit_t. New York: Columbia University 
Press. 1943. Pp. xi, 218. ($3.00) 

PROFESSOR MAGILL’s vast experience, both practically and academically, with tax 
problems has contributed to a very readable volume in which, considering the 
re-emphasis of a number of points throughout the book, he covers an amazing 
amount of ground. Without being over-technical, the book interweaves views on 
tax policies, substantive and administrative, which give it a challenging tone, and 
there is enough case-law treated to point up very clearly the specific illustrative 
problems by which the author examines the working of federal tax laws of the 
United States. 

One sentence in the book aptly indicates its approach: “‘Tax questions lie at the 
heart of the creation of any trust, the preparation of any will, the organization of 
any corporation” (p. 194). Thus, we are led to an analysis of federal tax laws from 
the point of view of their effects on various types of transfers and on business poli- 
cies. For example, we are shown that it is wiser to make transfers inter vivos than 
by will. The federal taxes which are discussed are those having the most pervasive 
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effect, i.e., the income tax, the estate tax, gift tax and excess profits tax. There 
is no attempt at minute detailing; the treatment is rather along broad and not-too- 
technical lines. 

Because these taxes have their counterparts in Canada, the discussion by 
Professor Magill of their operation in the United States, a much bigger laboratory 
than Canada, is, even allowing for statutory and administrative differences, of 
considerable value to legal and business circles in this country. On the policy side, 
the author does not hesitate to proclaim his support of a general sales tax, his 
condemnation of the ‘‘double taxation” of corporate dividends, his belief that the 
excess profits tax should be repealed after the war. All these are, of course, con- 
troversial matters, related as they are to fiscal policy in a “‘social service’ state. 
They cannot, hence, be settled on the basis of criteria confined to the tax system 
as such, but will require to be cast in the wider reference of state obligation to 
ensure the adequate functioning of our economic machinery. 


Bora LASKIN 
School of Law, University of Toronto. 


Canada after the War: Studies in Political, Social and Economic Policies for Post- 
War Canada. Edited by A. Brapy and F. R. Scott. (Canadian Institute 
of International Affairs.) Toronto: Macmillan Co. of Canada. 1943. Pp. 
ix, 348. ($3.25) 

A READING of the ten papers which constitute this volume may leave Mr. Average 

Canadian Citizen a bit bewildered and staggered by the magnitude of the problems 

which his country must face in order to assure him and his family an opportunity 

for a decent life in the aftermath of war. The problems have been with us for a 

long time but it required the shock of total war to give currency to the belief that 

techniques and achievements of a war effort should be equally possible in peace- 
time. It is this shock which should ensure for this book more respectful attention 
than it could have hoped to attract in the years before the war. 

Che treatment of economic issues bulks large in this volume; for example, full 
employment (paper by Professor D. C. MacGregor), exchange control (paper by 
Professor Knox), and the future of agriculture (paper by Professor Drummond). 
[tis not forgotten, however, that these issues must be set in an international frame 
of reference (paper by Professor Parkinson) and that, as internal Canadian prob- 
lems, they are complicated by our federalism (papers by Professor Keirstead and 
Mr. Hankin). The federal side also comes in for treatment in the proposals ol 
Professor Scott for specific constitutional amendments to give the federal organs 
powers adequate to their responsibilities; and in Miss Whitton’s suggestive paper 
on the reconstruction of the social services. Professor Brady contributes important 
suggestions for making our parliamentary democracy institutionally effective in 
relation to the widened spheres of governmental function. And Professor Soward's 
paper evidences a growing Canadian maturity in foreign affairs; a more active 
public interest would, however, be promoted by wider debates in parliament and 
by more intimate connexion in the matter of foreign policy between the government 
and the people. 


Requisition in France and Italy: The Treatment of National Private Property and 
Services. By M. K. Wisk. New York: Columbia University Press. 1944. 
Pp. viii, 207. ($2.75) 


[HE urgency of need which characterizes requisition as a mode of acquiring private 
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property is referable primarily to military considerations, but the flexibility of 
this institution in accordance with the whims of sovereignty makes it adaptable 
to any crisis confronting the state, or more properly, to any supposed threat to 
the security of the existing government or existing governmental institutions. In 
this carefully presented analysis of the requisitory laws of France and Italy down 
to 1940, the author traces the legislative and administrative changes in the scope 
and operation of those laws and the gradual enlargement of their compass con- 
sistently with the trend towards autarchy and military preparedness of states. 
This trend, as the author points out, had an adverse effect upon the compensatory 
aspects of requisition, for it brought with it limitations on the judicial determi- 
nation of indemnity in favour of executive determination. The effect of such a 
development on conceptions of private property is obvious, but as with other 
instances of the increase of executive authority, the political organization of the 
state, whether authoritarian or democratic, provides some measure of the threat 
to individual security. 

The author's treatment of his subject is not confined to a barren examination 
of the legislative, administrative, and judicial materials which bear on it. They 
are appraised against a background of the conditions of the time and place and 
with the added meaning given by an understanding of social frictions. It is an 
interesting sidelight on requisitions in France that they were used as instruments 
of strike-breaking. 

Bek. 


To Mr. S. Fabricant we are indebted for an analysis of employment in manu- 
facturing (1899-1939) in relation to the volume of production (Employment in 


Manufacturing, 1899-1939; An Analysis of its Relation to the Volume of Production, 
New York, 1942, National Bureau of Economic Research, pp. xix, 362, $3.00). 
The author is already well known for his previous contributions to aspects of this 
field of economic study. In this work the emphasis is laid on employment and 
its relation to production. It is true, as he says, that he “‘deals only in bare outline 


with certain aspects of the development of the manufacturing sector of industry 
in the United States since 1899."". On the other hand, there is more than enough in 
the survey to enable the reader to study the developments, even though it is neces- 
sary for him to pay close attention to a mass of complicated material. He must 
not expect much of the human element; but he will find enough, if he has any 
imagination, to fill in something of that point of view, as he studies the text with 
its elaborate tables and charts. Indeed, much of the latter is relegated to the 
appendices, and thus the text, difficult though it may be, can be read with profit 
by others than professional economists. With the whole structure of manu- 
facturing everywhere in transition, and, with the developments of industrial and 
labour law proceeding at an ever-increasing speed, there is imposed on the practical 
lawyer the necessity for knowledge too often considered by him as completely 
outside his study. Those days are over; and a lawyer's library today will need to 
be as much economic, financial, and social as legal. The volumes issued by the 
national bureau of economic research ought to be known at least to any lawyer 
who would wish to make himself competent; among them those by Mr. Fabricant 
take a high place. 
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Members of the profession, law-school teachers, and men of affairs everywhere 
will thoroughly enjoy Mr. G. W. Pepper's Philadelphia Lawyer: An Autobiography 
(Toronto, Longmans Green and Co., 1944, pp. 407, $4.75)—the first because of 
the common practice of law, to which Mr. Pepper’s long and varied experience at 
the bar adds chapters of the greatest interest and discloses personal values which in 
themselves are worthy of the finest records of service; the second, because they 
will find much to encourage them in their pursuit of a university ideal in legal 
education, and to inspire them with renewed hope that law faculties and the 
practicing bar, if mutual “‘sniping’’ were given up, could, by generous co-operation, 
improve legal education beyond all its present dreams (pp. 346-8); the third, be 
cause Mr. Pepper has been in close contact for many years with important national 
and international issues bringing to them strong convictions but uniform integrity. 
Indeed, the personal aspects ol Mr. Pepper's character colour eve ry page as we 
should expect in a true ‘‘autobiography,”’ and they are such as will win him many 
new friends—a capacity for enjoyment, a sense of religion in its profoundest sense, 
an honest courage, a highly cultivated mind, an appreciation of the humane and 
finer things of life, a devotion to the older virtues, combined with a capacity to 
keep young and to gain the confidence of youth. This is not the place to examine 
Mr. Pepper's political life either in theory or in action—to do so would be imperti- 
nence for a reviewer in a foreign jurisdiction. It is enough to say that, whatever 
our disagreements would be, it is a life of which he need not be ashamed. Many 
other matters are of interest—law reform, the J'm Alone Case, boundary troubles, 
the League of Nations, the first world war, the present struggle, and so on. It is 
not too much to say that the reader will not leave down his volume until he has 
finished it. The whole thing is simply Mr. George Wharton Pepper—clear-cut, 
vigorous, direct, and charming—a man to admire, with whom to disagree violently, 
with whom to go arm in arm, a good friend, a fair foe. He lives in his pages as he 
does in life, and he has made his readers his debtors. 


Land Tenure Policies at Home and Abroad by H. W. Spiegel (Chapel Hill, 
University of North Carolina Press, 1941, pp. xii, 171, $3.00) is an economist’s 
appraisal of land tenure and farm tenancy policies in the United States, England, 
and Europe, with a chapter specially devoted to the regressive system with entail 
features introduced by the Nazi régime in Germany. The discussion, though 
general, is carefully presented, with a short treatment of the legal background 
forming a basis for references to land inheritance, public control over land, effect 
of taxation, and various aspects of farm tenancy. 


Students of legal history, especially in its administrative aspects, will find much 
of interest—as indeed will historical students generally—in The Imperial Privy 
Council in the Seventeenth Century by Mr. H. F. Schwarz (Cambridge, Harvard 
University Press, 1943, pp. xi, 479, $4.50). A successful attempt is made to study 
the evolution of the council as perhaps the most vital instrument of government 
in the Empire and Hapsburg lands during a most important period in history. 
The development is traced with great care, the procedure and actual working are 
judicially evaluated; and, with sound historical perception, the whole thing is 
woven into the movement of contemporary events. The third appendix is a 
biographical dictionary dealing with the members of the council from 1600 to 1674. 
In a supplement the author with the assistance of Mr. J. Coddington throws light 
on the rise, through the council, of a new nobility and growth of close family rela- 
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tionship in the council. This appendix and the supplement, while of great value 
in some other connexions, are a heavy burden on an excellent study of adminis- 
tration, from which it is possible for the legal student to grasp something of the 
vital influence of the council in the processes through which the Hapsburg govern- 
ment passed ‘‘from a primarily Imperial to a primarily ‘Austrian’ institution.’ The 
bibliography is an admirable piece of work—that of a genuine scholar, not a mere 
card-indexer; and every student of the period will be grateful to the author. The 
study is well worthy of the tradition of the ‘Harvard Historical Studies” in which 
it appears. 


Mr. Ramaswamy, the distinguished authority on Indian constitutional law and 
the author of The Law of the Indian Constitution (3 UNIVERSITY OF TORONTO LAW 
JouRNAL (1939), at p. 203), has placed us under further obligations in his Distribution 
of Legislative Powers in the Future Indian Federation (Madras, Toronto; Longmans, 
Green and Co., 1944, pp. xiii, 78). The learned author brings to his discussion 
an excellent knowledge of the subject as illustrated in the constitutional law of 
Canada, Australia, and the United States; and, building on its careful examina- 
tion, he erects critically but creatively a structure for India. The book is admir- 
able in statement, well-reasoned in argument, and free from anything like special 
pleading. It is of importance that an Indian scholar should devote himself to a 
subject of such immense and vital importance, and it is a matter for congratula- 
tion that his work should appear at this period in history. We trust that it will 
be widely read and justify Lord Sankey’s high commendation in his Foreword. 


[W. P.M. K,] 


A Supplement to Beale’s Bibliography of Early English Law Books (compiled for 
the Ames Foundation by R. B. Anderson; Cambridge, Harvard University Press, 
1943, pp. xiii, 50) constitutes an excellent addition to the literature of legal biblio- 


graphy in that it supplements Beale’s Bibliography by detailed description of vol- 
umes in the Harvard Law School library clearly different from those listed by Beale, 
and lists in addition variances shown when the copies in that library seem to differ 
from the titles as transcribed by Beale. To the associate librarian of the Harvard 
Law School we offer our congratulations on an admirable piece of work which no 
library ought to be without. 


The second edition of Mr. J. Burke’s Courts Emergency Powers Practice (London, 
Sweet and Maxwell; Toronto, Carswell Co., 1943, pp. iv, 121, 10s. 6d.) provides a 
guide to the Courts Emergency Powers Act, 1943, the rules made under the 
authority of that Act, and the various cases arising under the Act and its various 
antecedents. It concludes with an appendix of forms and some notes on practice. 
It ought to prove of great utility in its jurisdiction. 


Seven Pillars of Freedom, by W. Kirkconnell (Toronto, Oxford University Press, 
1944, pp. xiii, 226, 35 cents) is primarily a phobic tract against communist activities 
in Canada and only incidentally related to its ambitious title. Interspersed through 
the documented condemnation of communist influence are self-serving passages as 
if in justification or explanation of the author’s work with foreign language and 
minority groups in Canada. He advocates ‘‘realism’’ in assessing the Soviet 
Union's military achievements, which he credits more to a revived nationalism, 
large population, and unsurpassed economic resources than to any virtue in its 
social and political system. 
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Where's the Money Coming From? Problems of Postwar Finance, by S. Chase 
(New York, Twentieth Century Fund, 1943, pp. ix, 179, $1.00) is the third of a 
series of six projected reports on post-war problems which Mr. Chase has under- 
taken to prepare under the auspices of the Twentieth Century Fund. A simple 
and clear style illumines a great deal of the mystery which, in the minds of ordinary 
men and women, is associated with the ‘‘money”’ side of our economic lives. The 
author believes that “‘scarcity’’ economics is on the way out, and that a ‘“‘compen- 
satory economy” (as explained by him), with the government exercising only key 
controls, mostly financial, is the next logical step (not the ultimate solution) to 
assure an economy of plenty. ‘‘The work of the people and the work of their 
machines” are available in peace as in war to answer the question ‘‘where will the 
money come from.” 


The Annual Digest and Reports of Public International Law Cases, Years 1938- 
1940, edited by H. Lauterpacht (London and Toronto, Butterworth and Co., 
1942, pp. xxxiv, 607, $16.50) the ninth of a series, the coverage of which extends 
back to 1919, adds to the heavy debt which students of international law owe to 
the editor and publishers. Over two hundred cases from national and international 
tribunals have been abridged and edited under appropriate classifications. A 
citation enabling students to locate the full report follows each case, and numerous 
editorial notes, both informative and explanatory, and references to periodical 
literature on particular problems, make the volume a working tool of inestimable 
value. In fact, it is possible to provide a creditable course on international law 
through its use, for it contains in the recorded cases a good representation of sub- 
stantive principles and topical developments in litigation arising out of the Spanish 
civil war, the Italian-Abyssinian affair, and the international effects of German 
fascism. The bulk of the cases are from the courts of Great Britain and United 
States, France, Italy, and Argentina. Canada is respectfully represented by fifteen 
cases from its courts. The appearance of the volume in the midst of war is not 
only a response to the enthusiasm which the series has evoked, but a reminder that 
the tasks of adjudication of controversies of an international legal nature continuc 
in war as well as in peace. There should hence be no slackening in efforts to 
improve and re-organize international law and institutions. [B. L.] 


No good end would be served in subjecting Mr. R. Burrows's Interpretation of 
Documents (London, Toronto, Butterworth and Co., 1943, pp. lvi, 102, (8)) to 
minute criticism. The fact that there are over fifty closely printed pages in the 
table of cases referred to for a text of little over a hundred pages is in itself sympto- 
matic. The book follows the ancient model of Gibson or Maxwell planned several 
generations ago. In reviewing a work of a similar nature by Sir C. E. Odgers we 
said: ‘‘The text-books which deal with statutory interpretation do little more than 
throw together, after the manner of the witches’ cauldron in Macbeth all sorts and 
conditions of judicial asides, observations, excuses and platitudes.... The truth 
is that, if the student really wishes to get some clue to the judicial process in this 
connexion, to find some guide amid the obfuscations of verbiage, he will be much 
better occupied in studying the literature on the subject in the law-review articles” 
(3 University OF ToRONTO LAW JOURNAL (1940), at p. 508). That statement 
stands. It isa deplorable condition for legal scholarship that the hoary traditions 
survive in this field—barren with ‘“‘tonsorial or agglutinative’’ form for which 
Cardozo had such a poor regard (Law and Literature and Other Essays (New York, 
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1931), at p. 31). There is, however, no need to pursue criticism of this nature. It 
is a hard thing to strike out new lines, with publishers and, alas, the practical 
lawyers seeking short directions as they find themselves in the maze of judicial 
fatuity. However all this may be, young students may as well possess this book 
as a convenient Bradshaw and save some money at the expense of the larger books 
which are no better. Meanwhile we remain in darkness visible as to what the 
judges actually do, why they do it, ought they to do it, should they not do it. 


The publishers of Pollock on the Law of Partnership, by J. W. C. TURNER, 
(ed. 14; London, Stevens and Sons, 1944, pp. xviii, 228, 15s.) apparently consider 
that it will be chiefly used by students. For this reason the text of the present 
edition has been enlarged by the addition of explanatory matter which the editor's 
experience in teaching the subject had suggested to him. Also, he has not attempted 
to deal with any of the war legislation affecting the subject. He has, however, 
brought the work up to date in respect of the more important cases decided since 
the last edition was published in 1937. With these additions the book has never- 
theless been shortened by about forty pages. This has been done by incorpo- 
rating the marginal headings into the body of the text so as to lengthen the lines 
of type and by increasing the number of the lines of type per page. Though not 
an exhaustive work of reference, Sir Frederick Pollock's book on partnership will 
probably be always consulted to some extent by lawyers and judges because its 
author was the draftsman of the Partnership Act. Formal judicial pronounce- 
ments may frown on references to the life-story of a statute. But serious students 
of the subject will still want to know the opinions of the man whose mind framed 
the verbal formulae which must be the basis of every decision. They are a 
possible source of stimulating ideas and potent arguments. On this account, as 
well as its usefulness to beginners, the present edition should receive a good re- 
ception. [M. H.] 
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Notre: The Editor once more regrets that, owing to the demands of the war, 
several reviewers have been unable to complete their reviews. He trusts that 
publishers will accept his apologies under the circumstances. He also trusts that 
they will continue to send books for review, so that the book-review section will 
not suffer in its scope. All books will be reviewed as quickly as the war situation 
permits. 
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